TERRITORY OF

GUAM

&

COMMONWEALTH OF THE

NORTHERN MARITANA ISLANDS

EXCLUSIVE ECONOMIC ZONE

sSupMMIT

AQUA RESORT SAIPAN

September 6, 1990



10.

GUAM - CNMI EEZ SUMMIT

SEPTEMBER 5-6, 1990

CNMI POSITION PAPERS

Position Paper by the Special Representatives of the Governor
of the Commonwealth of the Northern Mariana Islands for the
Section 902 Consultations, on The Tuna Fishery. November 23,
198e6.

Position Paper by the Special Representatives of the Governor
of the Commonwealth of the Northern Mariana Islands for the
Section 902 Consultations, on Ocean Rights and Resources.
March 27, 1987.

Supplemental Position Paper by the Special Representatives of
the Governor of the Commonwealth of the Northern Mariana
Islands for the Section 902 Consultations, on The Tuna
Fishery. April 9, 1990.

Supplemental Position Paper by the Special Representatives of
the Governor of the Commonwealth of the Northern Mariana
Islands for the Section 502 Consultations, on Ocean Rights and
Resources. April 9, 1990.

Briefing Paper for the Special Representatives of the Governor
of the Commonwealth of the Northern Mariana Islands for the
Section 902 Consultations, on Pending Federal Ocean
Legislation. May 25, 1990.

UNITED STATES RESPONSE TO CNMI POSITION PAPERS

Letter to Kittie Baier, OTIA, from Edward Wolfe, Deputy
Assistant Secretary for Oceans and Fisheries Affairs dated
October 2, 1987. Response to the CNMI's position Paper on
Ocean Rights and Resources.

Letter to Timothy Glidden, Special Interim Representative of
the President for the Covenant 902 Consultations, from Edward
E. Wolfe, Deputy Assistant Secretary of State, Bureau of Ocean
and Fisheries Affairs, dated June 21, 1990. Response to
request for the U.S. position on Exclusive Economic Zone.

Department of State Comments on CNMI Position _Paper on the
Tuna Fishery. 5

Memorandum of Agreement regarding Ocean Rights and Resources,
entered into on April 12, 1990.

Memorandum of Agreement regarding The Tuna Fishery, entered



11.

12.

13.

14.

15.

16.

17.

18.

19.

into on April 12, 1990.

COMMONWEALTH LAWS RELATING TO EEZ

Marine Sovereignty Act of 1980 -~ Public Law 2~7, 2 CMC §§
1101 et. sed.

Procedure of the CNMI to obtain a commercial license
within the EEZ.

Submerged Lands Act -- Public Law 1-23, 2 CMC §§ 1201 et. seq.

Nuclear and Chemical Free Zone Act -- Public Law 3-42, 2 CMC
§§ 1301 et. seq.

Coastal Resources Management Act of 1083 -- Public Law 3-47,
2 CMC §§ 1501 et. seq.

RELATED MATERIALS

The Second Interim Report of the Northern Mariana Islands
Commission on Federal Laws to the Congress of the United
States.

This Commission made a strong case that ownership of the
submerged lands, waters, and natural resources within it
NMI boundaries remain with the CNMI after termination of
the Trusteeship Agreement by virtue of the real property
transfer of section 801 of the Covenant.

Testimony of William W. Paty Jr. Chairman, Western Pacific
Fishery Management Council before the U.S. House of
Representatives Committee on Merchant Marine and Fisheries.
January 8, 1989.

Discussion of the problems facing the Council.
Presidential Proclamation # 5$030. March 10, 1983.

The United States' EEZ was made applicable in a limited
way to the waters of the Northern Mariana Islands by
virtue of the parenthetical language.

Oral statement of the Special Representatives of the Governor
on the Tuna Fisheries made at the Second Round of 902
Consultations, November 21, 1986. 3
The United Nations Convention on the Law of the Sea
recognizes the right of coastal states to regulate tuna
which are found within their exclusive economic zones.

Magnuseon Fishery Conservation and Management Act.



20.

21.

22.

23.

24.

25.

26.

As originally enacted the Magnuson Act did not name the
Northern Mariana Islands in the definition of "United
States," and the legislative history demonstrates an
intention to exclude the Northern Mariana Islands as a
part of the Trust Territory of the Pacific Islands.

Presidential Proclamation # 4726.

Suspended certain vessel documentation laws of the U.S.
for citizens of the NMI. The effect of this proclamation
was to allow citizens of the NMI to fish in CNMI waters.

Compact of Free Association of 1986.

The U.S. recognizes the Federated States of Micronesia
and the Marshall Islands have authority over affairs
related to the law of the sea and marine resources.

Presidential Proclamation # 5928, December 27, 1988.

Territorial Seas extension to 12 nautical miles from the
baselines of the US, Guam, and the Commonwealth of the
Northern Mariana Islands.

Cooperative Agreement between the Department of the Interior
and the State of Hawaii for Marine Minerals Joint Planning and
Review. December 29, 1988.

Joint management between Hawaii and DOI in the
development and implementation of future manganese crust
exploration, leasing, and mining programs.

50 CFR 611.
Basic requirement of all foreign fishing vessels.

Proceedings of the Pacific Basin Management of the 200-
Nautical mile EEZ, July 8-10, 1987.

A conference to establish a cooperative dialogue between
interested parties of government, representatives of the
fishing and marine mining industry, academia, and
environmental movement on the management of the EEZ.

Final report to Board of Directors Pacific Basin Development
Council ~- Pacific Basin Management of the 200-Nautical Mile
Exclusive Economic Zone. March 1, 1989, =
Explores areas of common interest between the Governors
of the American Flag Pacific Islands and their interests
in the 200-mile Exclusive Economic Zones.
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- Proposed amendment -of H.R. 1405, the Territorial Sea
Extension Act.

Letter to Lt. Governor Manglona from Walter B. Jones,
Chairman, Committee on Merchant Marine and Fisheries.
June 22, 1990.

There are no plans toc report H.R. 1405.

Letter to Lt. Governor Manglona from Robert W. Davis,
Vice Chairman, Committee on Merchant Marine and
Fisheries. June 29, 1990.

Regarding H.R. 1405, it is unlikely that action will
be taken on this legislation by the 101 Congress.

Letter to Lt. Governor Manglona from Ron De Lugo,
Chairman, Subcommittee on Insular and International
Affairs. July 20, 1990.

No further action is planned on H.R. 1405. Suggest
continue to pursue goals through the 902
negotiations.

National Seabed Hard Minerals Act, H.R. 2440.

Letter to Walter B. Jones, Chairman, Committee on
Merchant Marine and Fisheries, from Lt. Governor
Manglona. June 22, 1990,

Proposed amendment of H.R. 2440, the National Seabed
Hard Minerals Act.

Letter to Lt. Governor Manglona from Walter B. Jones.
July 23, 1990.

The Subcommittee has no plans to markup or report
this bill.

The Fishery Conservation Amendments of 1990, H.R. 2061.

—~



Position Paper
By
The Special Representatives of the Gov. -nor of the
Commonwealth of the Northern Mariana Is_ands

For -he Section 902 Consultaticns

on

THE TUNA FISHERY

The Northern Marian= Islands seeks to control and develop
its ocean resources. This is to be expected given the
traditional reliarce of the people of :the Northern Mariana
Islands upon the ‘ocd and other resources of the surrounding

ocean, and the finite extent of land resources in the



Position Paper on the Tuna Fishery for
the Sect'on 902 Consultations

Commonwealth. There is every reison to believe that the North "=
Mariana - slands could currently derive substantial revenue fro

the prg@ er managemerz of its fisheries resoure s.

RECOMMENDATION ON THE TUNA FISHERY

The following language is propocsed by the Special
Represetatives of the Governc: of the Commonwez 1th of the
srthern Mariana I'slaiids Jor resolution of the Tuna Fishery

- Ssue-

The Special Representatives of the President of
the United States of America and the Governor of tae
Commonwealth of the Northern Mariana Islands agree and
recommend that the Congress enact the Northarn Mariana
Islands Tuna Conservation anc’ Management Act in order
to: 1) provide authority “or the Commonwealth of the
Northern Mariana Islands to i2gotiate and conclude
international tuna fisheries agreements; 2) provide
for the membership and participation of the
Commonwealth of the Northern Mariana Islands. in the

South Pacific Forum Fisheries Agency, and other
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international organizations; 3) exclude the
Commonwealth of the Northern Mariana Islands from the
Magnuson Fishery Conservation and Management Act; 4)
provide for appropriate federal oversight of the
activities of the (nmmonwealth of the Northern 4ariana

Islands in the conservation and management of _una.
D7 SCUSSION

It is a curious blind spot in the Covenant that the
jurisdiction of the Commonwealth over its oceans, submerged lands
and the natural resource: of the surrounding sca was nct
specified. Given the obligation of the United States under
Article 6 of the Trusteeship Agreement to "protect the
inhabitants against the loss of their ...resources” the Covenant

. nuld have contained express provisions to retain these
resources for the use and benefit of the people of the Northern

w.-iana Islands.

The Northern Mariana Isl nds seeks to correct this
shortcoming of the Covenant through consultations with the United

Staites Government under section 902 of the Covenant. The tuna
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resource is a special cas2 of concern to ths Northern Mariana
Islands bhecause it is the single mcst important fishing resaurce
in the waters surrounding the Northern Mariana Islands, and
bacause it is a resource that is not managed by the federal
government. In consultations with the Presidents Representative
under Covenant section 902, tia2 Northern Mariana Islands seeks
accommodations under federal law <nd policy that will permit it
to conserve and manace this lLiportant resource, and to encousage

“he development of local industry based upon tuna fishing.

This Position Paper makes a proposal for the conservatign
and management of the Noxrth2rn Mariana Islanés tuna resou..e 2ans
provides background information use dufing the gection 902
“9 nsultations. The paper will: 1) describe tne Northernm Mariana
= lands * una resource, 2) summavize Ur ' ted States law and for= Tn
P olicy regarding tuna, 3) review the impact of the Magnusoun
F 31 ries Conserva:ion and Mam je. ent Act on the Northern Maria
I 1lands tuna fishery using the experience of the M/V Olwol as an
& Al nle, 4) summarize Northern Mariana Islands law and policy

I'egarding tuna, 5) describe recent efforts to manage tuna oy

i'ntf’rnational agreement, and 6) propose a means for the Northern
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*ariana Islands to become involved in the management of its tuna
resource for the benefit of its people, including a proposed

"Nc ~thern Mariana Islands Tuna Ccnservation and Management Act."
THE NORTHERN MARIANA ISLANDS TUNA RESOURCE

The tuna resource in the Northern Mariana Is .ands is
considered to be the most valuable fishery resource available in
“he Commonwealth, with the greatest potential for economic
development. The Trust Territory of the Pacific Islands has
reported that "[t]lhe water. of the CNMI are generally judged to
abou.ad with yellow-fin, skipjack, tuna, marlin, mahi-, wahoo,
_acks, and snappers, as well as lobsters and deep-water shrimp."
".5. Lep't of State, Trust Territory of the Pacific Islands:

1884, 37th Annual Report to the United Nations (1385), at 67.

This judgement is supported Dy fecaral studies conducted
_ursuant to the Central, Western, and South Pacific Fisheries
Tevelopment Act, 16 U.S.C. sec. 758e et seq., which have reported
smubstantial albacore and othar tuna resources in the Western
Tacific. The albacc.2 fishery alone is projected to yield a

notential annual harvest of up to 20 million pounds. House Report
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97-549, at 19-20 (19532). This discovery has led to a major
redeployment of the United States tuna fleet, with many vessels
diverting théir efforts from the more traditional eastein Pc:ific

tuna grounds to new areas in the western Pacific. Id. at 20.

In addition, two recent research voyages in the Norcharn
Mariana Islands have Zavorably estimated the local fisheries
resourca potential. In particular, a tuna assess.ent study

snducted by the Pacific Tuna Development Foundation demonstrated
taat a good stock of y=llowfin ara found in grounds in the
Northern Mariana Islands. CNMI Office of Planning and Budgeting,

Cverall Economic Develonment Strategy, (1985) at 24.

Hard statistics concerning the size 2nd value of the
Northern Mariana Islands tuna stocks ar=> difficult to find,
howevar. The best statistics available on the Northern Mariane
Islands' tuna resour:ce are still taken from historical records
rrovided by the Japanese tuna industry regarding effort and
aarvest by Japanese longliner and baitbocat fishermen. These
statistics have been reported and analyzed by the National

Marine Fisheries Service. =
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The data included catch statistics for Japanese longliners
during the period from 1965-1979, and for Japanese baitboaters
for the reriod from 1870-1979. The longline statistics revealed
-1dr st annual catches ranging frxom only 1 tons to 576 tons. The
baitboat cat:h was more substantial, ranging from 2,554 tons to
12,564 tons during the period. See: Polvina, J.J., and N.T.
Shippen Estimates of the catch and effort by Japanese longliners
and kaicboats in the fishery conservaticn zone around the Marianz
Archipelago. Honolulu Lab., Southwest Fish. Cent., Nat. Mar.

Fish. Ser., NOAA, Admin. Rep. H-83-1 (1983).

It seems likely that these figures underestimate the
N¢ cthern Mariana Islands tuna fishery: First, the catch
2t atistics reflect only the harvest reported by the Japanese tuna
fleet. Some cf the Japanese harvest could have gone unreported,
and the harvest by other fishermen from other distant water
fishing nations is not included. Second, the baitboat data seens
to have been reported only for tuné harvested from the waters
within 50 nautical miles of the Northern Mariana Islands. Fish
narvested from areas outside that limit, from the western fishing
grounds, including the pathfinder re:f grounds for exanple, m.y

not have been reported.
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Third, these statistics do not take into account any harvest
from the new high-technology, purse-seine tuna vessels. Such
boats have dramatically increased the productivity of many
fishing grounds, esprcially in the western Pacific since 1979.
Finally, these figures talke no account of the recent development
of a major tuna transshipment operation conducted out of San Josz
hichor on Tinian. In 1983 over 59,500 tons of fish were
transshipped in the first year of full scale operations. By 1984
the volume had dramatically increased to 137,500 tons. CNMI
Office of Planning and Budgeting, Overall Economic Developmant
Strategy, at 24. It is not known how many, if auy, of these fisn

* are harvested in the waters of the Nor:hern Mariana Islands.

For these reasons, the Japanese statistics, while they ars
the best available, do not accurately reflect the tuna pctential
of the fortheri Mariana Is.ands. They demonstrate that the
fishery can yield at least the harvest that they record, but chey
are no indication that a greater yield is not possible. More

likely, they indicate a minimum yield for ‘the fishery.
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The lack of current assessment statistics has not
discc raged the National Marine Fisheries Service from making an
optimistic zssessment of tuna as the number one fisheries
resource in Northern Mariana Islands waters, "[t]he tuna r=source
has the greatest economic potential, but an assessment of the
tunas .n the Marianas would requi: : an assessment of the tuna
stocks in the western Pacific which was beyond the scope of this
piogram. Polvina, Moffitt, Ralston, Shiota, and Williams,

Fi.neries Resource Assessment of the Jariana Archipelago,

1982-85, 47 Marine Fisheries Review 19, NMFS (4th Quarter, 1985).

At present, this resource is largely unregulated, and the
paoﬁle of the Northern Mariana Islands derive little benefit save
for some sub.-istence f£ishing from this important natural
12source. If che Northern Mariana Islands is to successfully
Govelop its economy in the manner anticipated in the Covenanﬁ,
tr2n a well regqulated tuna industry must be a part of that
economy. The United States fisheries laws and tuna policies have
discouraged the development of a local tuna industry in the
Northern Mariana Islands, and prevent2d the requlation of foreign

tuna fishing in Northern Mariana Islands waters.
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UNITED STATES LAW AND FOREIGN ". OLICY REGARDING TUWA

The United States has taken the minority position as regark
tuna jurisdiction in the international community and in federal
law. The United States takes the position that tua is a "highl:
migratory species" of fish, and that because the tuia travels
widely it is not subject to the jurisdiction of the coi stal statz

i1 the waters of which it is found.

The Magnuson Fisheries Conservation and Management Act.

According to the Magnuson Fisheries Conservation and Magnuson Act
("Magnuson Act"), tuna, along with other fish are " valueble ind
renewable natural resources®. 16 U.5.C. sec. 1801l(a) (1). 2s
opposed to all other such resources, rowever, it is rot a purpose
cf the Ac: to "take immediate action to conserve and manage" the
tuna resource by establishing exclusive fishery management
authority. 16 U.S.C. sec. 1301(b)(1). Instead the purpose of
the ict for tuna is to "encourage the negotiation and
implementation” of international agreements for conservation anc

managerant. 13 U.S.C. sec. 1801(b) (2). As a result the

10



Position Paper on the Tuna Fishery for Page 11
the Section 902 Consultations

exclusive fishery management authority of the United States
"cshall not include...highly migratory species of fish." 18

UIISICI S c. 1813.

The United lations Convention on the Law of the Sea. A

censiderable majority of nations disagree. For exanmple, the
United Naticns Convention on the Law of the Sea clearly
recognizes the right of coastal states to regqulate tuna which are
found within their exclusive economic zones. See Article 57 of
the Convention, reprinted at 21 International Legal Materials
1245 (1982). The Convention was adopted on April 30, 1982 Ly a
recorded vota of 130 votes to 4 against, with 17 abstentions.

Un.ted Nations, The Law of the Sea, (1983) at 1%52.

The "Open Season” Policy. Regardless, the United States

does not assert or recognize unilateral jurisdiction ov2r the
tuua firhery. The authority of the federal government agencies
that. extend to all other kinds of fisheries generally do not
extend to tuna. This is notably true of the Western Pacific
“2gional Fisheries Management Council which is cha;ged with
p.annirg federal fisheries management for all othe;.spec;es in

the Pacific waters under United States jurisdiction.

il



Position Paper on the Tuna Fishery for P ge 12
the Section 902 Consultations

The practical result of this policy has been until recen.ly
that the United States recognized no effective requlatory
authority for tuna anywhere and treated the fishery as in
lermanent "open season" on a global scale. Under federal law a
United States fisherman is not generz ly subject to tae tuna lars
2f any foreign nation, and in fack, if any U.S. fishesrman is
arrested for unlawful tuna fishing in foreign waters, he will
receive the full support of the United States Government in

avoiding punishment.

The Fisherman's Protective Act. The Uni:ed States 1is

required by the Fisherman's Protective Act, 22 U.S.C. sec. 1971,
at seqg. to "take such steps as are necsssary" to protect and
secure the release of any U.S. vessel vaich is arrested for tuna
violations by a foreign government, along with its crew. Tra2
Secretary of State will commensats the vessal owner for any
fines, license fees or other charges required %o secure the
release of the vessel and crew, and to bring to bring powerfal
sconomic and pol.tical sanctions to bear against that foraign
government. The Secretary will reimburse the owner for the value

of any fish confiscated or lost because of spoilage during any

12
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such arrest, and will compensate owner and crew for income lcost
as a result of the arrest. In addition the United States will
decuct such payments from any federal foreign assistance granted
to the arresting government, and may apply trade sanctions
against the products of the offending nation. See the

Fisherman's Protection Act, 22 U.S.C. sec. 1971 et sed.

The converse is also true. Becausa of the Magnuson Act
exclusion, foreign tuna fisherman enjoy an "open season® to fish
for tuna in the United States otherwise "exclusive™ economic
zone. In the waters offshore of the continental United States
this h#s not been a serious problem because there are few
st 3stantizl tuna grounds exploited by foreign fishermen. In the
No: thern Mariana Islands an: Hawaii where substantial tuna
resources are to be found, this jolicy has caused controversy.
There is some reason to hope that the United States commitment to
tlils policy of excluding tuna from coastal state jurisdiction is

changing.

The Exclusive Economic Zone Proclamation. On March 10,1933,

P :sident T agan claimed for the United States an.%xclusive

economic rone contiguous to the erritorial sea of the United

13
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States in Presidential Proclamation 5030. 48 Fed. Reg 1060S5.
Accompanying this proclamation, were two White House statements

which elaborated upon current Uaited States oceans policies.

Although the Proclamation reaffirmed the United States
policy of not claiming jurisdiction over tuna in the U.S.
exclusive economic zone, a United States Oceans Policy Fact Sheet
raleased by the White House indicated that "([t]he United States
is willing to respect the mavitime claims of others, including
economic zones, that are consistent with intermational law as
reflected in the Convention, if U.S. rights and freedoms in such
areas under international law are respected by the coastal
state." Since jurisdiction sver tuna and highly migratery
species is a function of the coastal stat 's rig .ts in the
exclusive economic zone under thz2 Convention, tha United States

appears prepared to recognize tha validity of tuna jurisdiction

for other nations.

In addition, a special committee of the National Oceanic and
Atmospheric Administration, has recommended that the Magnuson
Fisheries Conservation and Management Act be amended to repeal

the Section 103 exemption of tuna. An amendment of this kind

14
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would have the result of bringing the tuna fishery within the
jurisdiction of the United States. The stated rationale is that
"[(tlhe U.S. po’icy on the management of highly migratoxry
species--as reflected i1n the management exclusion of tuna-~~ has
had unintended and severe resource and political repercussions”.

NOAA Fishery Management Stdy (June 30, 1986).

THE OLWCL INCIDENT

The full implications of the Magnuson Fisheries Conservation
and Management Act became apparent to the Government of the
North .rn Mariana Islands because of an unfortunate incident
involving the M/V Qlwol. 1In 1979, che United States, acting
through the National Marine Fisheries Service and the U.S. Coast
Guard acted to enforce the provisions of the Hagnuson Act and
federal vessel documentation laws to prevent a group of local
fisha'men known as the Marianas Fisheries, Inc. from fishing for

tuna in the waters of the Northern Mariana Islands.

Acccrding to the United States, the vessel was_illegally
fishing because the Olwol was manufactured in Japaﬁ-and donated

to the Northern Mariana Islands as part of Japan's in-kind

15
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contribution to the Trust Territory of the Pacific Islaids for
compensation of micronesian war claims. This m de the v ssel a
"foreign~hulled vessel" in the eyes of the federal go' ernment,

and so ineligible for use fishing in the waters surr inding the

Nortlr.rn Mariana Islands.

The incident became the subject of litigation, and resulted
in the issuancre of Presidential Proclamation 4726, which
suspended the application of the “essel documantation laws of tia
United States in the Northern Mariana Islands. Althcugh this
proclamation permitted the Olwol to fish within the waters of the
Northern Mariana Islands, it did not resolve the legali“y or

wisdom of applying the Magnuson Act to the Northern Mariana

Islanl!s.

16
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NO RTHERN MARIANA ISLANDS LAW AND POLICY REGARDING TUNA

The Commonwealth of the Northern Mariana Islands has adopted
the majority pesition within the internaticnal community where
the tuna fishery is concerned. The Second Northern Mariana
Commoi.wealth Legislature enacted the "Marine Sovereignty ac— o~
280", Commonwealth Public Law 2-7, 2 CMC sec. 1101 et sed. fThig
law incorporated the basic tenets and principles of the
then~-current negotiating text of the United Nations Conference on
the Law of the Sea, including the right of a coastal nation or
state to axercise management jurisdicti.n over the tuna and of .ar
highly migratory species found within their exclusive economic

wone.

Because of the Olwol incident, the tuna exclusion, and
briause of other provisions of the Magnuson Act that were
i1 ‘'erpreted to prevent citizens of the Northern Mariana Islands
from fishing in their traditional fishing grounds, the Northern
Mariana Islands has not acknow.edged that the Magnuson Fisaeries
Conservation and Management Act applies to the Northern Mariana

Islands. Instead the Governor of :the Northern Mariana Islands

o
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has declined to designate persons to sarve on the Western Pacific
Regional Fisheries Management Council, and the Northern Mariana
Islands Commission on Federal Laws has recommend 'd to the
Congress that the Northern Mariana Island.; ba exempted from the

Magnuson Act. See: Welcoming America's Newest Common:/caltn, The

Second Interim Report of the Northern Mariana Islands Conunission

on Federal Laws (1985), at 114.

Some would argue that in entering into a close political
relationship with the United States under the Covenant the
Northern Mariana Islands surrendered control of its ocean
resources in exchange for U.S. citizenship and the other benefits
of Commonwealth stat'is. The Covenant is silent on the subject of
the ocean jurisdicticn of the Northern Mariana Islands in

general, and certainly made no provisior for the tuna f_shery.

The negotiation and approval of the Covenan. was
accomplished prior to enactment of the Magnuson Act. Sirce the
Magnuson Act was enacted during the Trusteeship period, with its
duty imposed upon the United States to "protect the inhabitants
{of the Northern Mariana Islands] against the loss of their...

resources”, this issue should be resolved by the mutual agreement

18
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of the two governments rather than by application of the Magnuson
Fisheries Conservation and Management Act to a Commonwealth and
fishery for which it was not designed. The Nerthern Mariana
Islands hopes that this can be accomplished during the 902

consultations.

TUNA MANAGEMENT E! INTERNATIONAL AGREEMENT.

The Eastern Pacific Ocean Turna Fishing Agreement. In recent

years the United States has made a very substantial effort to
provide for the conservation and management of tuna by
international agreement. The United States has successfully
negotiated the Eastern Pacific 9cean Tuna Fishing Agreement which
was signed on April 22, 1983. This agreement provides for th:
reyulation of tuna fishing in the eastzrn Pacific by means of a
reciprocal licensing agreement which provides for the payment of
license fees based upon the tonnage of the registered vessel.
These fees are allocated among the coutracting parties in
proportion to the amount of tuna harvested within each nation's

exclusive economic zone during the year.

13
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The Western Pacific Ocean Tuna Fishing Agreement. In the

western Pacific the United States has engaged in two years of
difficult negotiations with the member nations of the South
Pacific Forum Fisheries Agency. On October 23, 1986 the United
States announced that agreement had finally be2n reached on a
regional fisheries agreement that will give the American tuna

fleet access to approximately 10 million square miles of the

S 'athwest Pacific OQOcean.

While the final terms of this agreement are not available at
the time of this writing, a review of the draft composite text,
dated October 9, 1986, indicataes that the agreement, which is to
be styled somet! ‘ng like "Agreement on Fislieries Between the
Governments of Certain Pacific Island States and the Gorernment
of the United States of America® will not provide any immediate
means for the Northern Mariana Islands to participate in the

regional tuna management mechanism established by the agreement

Section 1.1(e) of the agreement indicates that the term
"Licensing area" doces not! include "waters subject to the
jurisdiction of the United States in accordance with

international law." This phrase will likely be interpreted, at

T,
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least by the United States, to include the waters of the Northern
Mariana Islands, and so place the Northern Mariana Islands

exclusive economic zone outside the licensing area.

The technical point should be noted that although the
Presidential Proclamation of November 3, 1986 "Placing Into Full
For-e and Effect the Covenant with the Commonwealth of the
Northern Mariana Islands, and the Compacts of Free Association
with the Federated States of Micronesia and the Republic of the
Marshall Islands" may terminate the Trusteeship Agreement under
the law of the United States, it may not be seen by some as
affectively terminating the Trusteeship Agreeﬁent under
international law; because the U.N. Security Council not yet
formally approved the termination. This may leave rocom for
debate as to whether or not the Northern Mariana Islands
exclusiva economic zone is subject to the jurisdiction of the
United States "under international law" as required by the

section.
Regardless, Section 1.1(i) defines the term "Pacific Island

State" in such a way that the Northern Mariana Islands would not

be included by requiring that a such a state be a party to the

21
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South Pacific Forum Fisheries Agency Conven tion. The Northern
Mariana Islands has applied for membership in the South Pacific
Forum Fisheries Agency. Whether membership in the age ncy would

satisfy Section 1.1(i) is not entirely clear.

The United States has propecsed an accessian provision g
Section 12.2 of the Draft Composite Text which would allow fop
eventual access.ion to the agreement by the Northern Mariana
Islands as well as other governmental entities in the Pacific.
This proposal is the best current hope for involvement by the
Northern Mariana Islands in the regicnal management of tuna. The

United States proposal reads as follows:

12.2 This Agreement shall be open to
accession by any Pacific Island State and
subject to the approval of a consensus of the
par ties, any other entity of Micronesia,
Polynesia, or Melanesia. This Agreement
shall enter into force for any acceding statas
on the date that an instrument signifying
accession by that State is received by-the

depositary.
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There is no immediate need for the Northern Mariana Islands
to seek accession to the Agreement since the Northern Mariana
Islands has no claim to a portion of the fees or economic
assistancs payments made by the United States under the

Agreement.

Preliminary reports indicate that the proposal for accession
by entities which are not Pacific Island States may have been
refused by the South Pacific nations during the final round of
negotiations, however this has not been cénfirmed. If the
accession provision offered by the United States was not made
part of the final Agreement, then membership in the South Pacific
Forum Fisheries Agency would appear to be a prerequisite for

Northern Mariana Islands participation.

This Agreement will be a major accomplishment for the United
States and for the member nations ;f the South Pacific Forum
Fisheries Agency. It is in the best interests of the United
Siates that the Agreement be successfully implemented in order to

restore the United States' traditionally good relations in the
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region which have suffered in recent years fr m the United States
unpopula tuna policy. The Northern Mariana Islands supports th:

Agreement,
TUNA CJUNSERVATION AND MANAGEMENT BY THE NORTHERN MARIANA ISLANDS

More than supporting the Western Pacific Ocean Tuna Fishing
Agreement the Northern Mariana Islands wishes to become actively
involved in the efforts of the United States and the meuber
nations of the South Pacific Forum Fisheries Agency to establish
an international system for the conservation and management of

tuna in the south and west Pacific Region.

The successful conclusion of these negotiations ppqoyiceg a
clear indication that the United States has accepted th, gouth
Pacific Forum Fisheries Agency as the inter. atiocnal orgapjzation
capable of carr yir.g forward the difficult task o regiop,;
management of the tuna fishery. The South Pacific Forum
Fisheries Agency is identified as the authority to administer and
distribute the economic assistance fund that will receive the $10
million dollar annual assistance payments from the United Stateas

under the tuna agreement.
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As the political partner of the United States the
Commonwealth of the Northern Mariana Islands also looks to the
South Pacific Forum Fisheries Agency as the focus of its efforts
to engage in regional tuna management. The Northern Mariana
Islands has applied for membership in the South Pacific Forum
Fisheries Agency. ¥e hope to work through that agency in
cooperation with the United States to conclude tun:i agreements

+ith other distant water fishi.ig nations.
In the designation of issues for these Covenant Section 902
identified several zccommodations from the United States that

will be necassary to accomplish its goals.

1. Membership in the South Pacific Forum Fisheries Agency.

Section 104 of the Covenant gives the United States complete
responsibility for matters of foreign affairs in matters relating
to the Commonwealth of the Northern Mariana Islands, therefor
Northern Mariana Islands participation in the South Pacific Foru:
Fisheries Agency will require the cooperation of the Govermment

of the United States. There are several reasons why the United

States should sponsor Northern Hariana Islands membership.
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Section 904 of the Covenant requires that the United States
give sympathetic consideration to the views of the Northern
Mariana Islands Government on matters that directly affect the
interests of the Northern Mariana Islands. Further, Section
904 (c) allows the Northern Mariana Islands to participate in
regiom 1 and international organizations where it is
appropriate. Thae Northern Mariana Islands is certainly A facted
by the activities of the South Pacific Forum Fisheries Agéncy Tn

tuna management.

Article II of the South Pacific Forum Fisheries Agency
Convention permits the membership of Pacific states and
territories "with the approval of the Forum." This provision
apparently permits membership of less than fully sovereig..

governments.

Section 501 of the Coven ait pro udes that Article 1, Section
10, Clause 3 of the Constitution of the United States "will be
applicable within the United States a< if the Northern Mariana
Islands were one of the several states.” Clause -3 prohibits an

state from entering into any agree mnt or compact with a forsign
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power without the consent of Congress. This Clause also means
that any state, and hence the Northern Mariana Islands, may enter
into an agreement or compact with a foreign power with the
consent of Congress. This Clause provides the Constitutional
authority for the Northern Mariana Islands to both join the South
Pacific Forum Fisheries Agency, and to effectively participz:-e in
the work of the Agency by approring the necessary interraticnal

Cisheries agreements.

The Commonwealth of the Northern Mariana Islands has applied
fo~ membership in the South Pacific Forum Fisheries Agency, and
has notified the United States Department of State of its desire
to become involved in the activities of that group. We request
also the support of the President Specia. Representative of the
President of the United States of America our membership
application. Copies of letters to the Andon Amaraich, Chairman
of the Forum Fisheries Committee; and to Secretary of State
George P. Shultz are appended to this paper as appendixes B, and

A, respectively.
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2. Modification of the Magnuson Fisheries Conservati-i and

Management Act. In the Designation of Issies for these

const ltations the Special Representatives rescommended that the
Magnuson Fisheries Conservation and Management Act be amended to
exclude the Northern Mariana Islands from its coverage. This
suggestion is drawn from the recommendation of the Northern

Mariana Islands Commission on Federal Laws.

The proposal to apply for membership in the South Pacific
Forum Fisheries Agency may provide another reason for exclusion
of the Northern Mariana Islands from the Magnuson Act. The Scath
Pacific Forum Fisheries Agency Convention in its Article III
provides that parti s to the Convention recognize that the
~ocastal = :ate has sovereign rights over iighly migratory species
within i3 exclus ve economic zone. The Northern Mariana Islands
law recognizes such rights. To the ext~nt that the Magnuson
Fisheries Conservat ion and Management Act provents the Yorthern
Mariana I:=lands {rom membership in the South Pacific Forum
Fisheries Acancy, an exclusion may be required in order for the
Northern Mariana Islands to participate in the international

management of tuna. T

28



Position Paper on the Tuna Fishery for

v Page 2
the Section 902 Consultations ] 3

3. Delegation of the Authority to Negotiate Intsrnational

Tuna Fisheries Agreements. 1In light of the federal policy under
the Magnuson Fisheries Conservation and Management Act that the
tuna resource 1is to be managed and controlled by international
fisheries agreement it seems apparent that the Northern Mariana
Islands tuna fishery must be made the subject of such an
agreement if it is to be responsibly regulated. The United
States efforts in negotiating the Western Pacific Ocean Tuna
Fishing Agreement have been only half successful in that the
agreement accomplishes a major breakthrough in providing
recognized access to foreign tuna stocks for the United States
tuna fleet, but centains no provisions for requlating che access
of foreign fishing vessels to deomestic tuna stocks, the Northern

Mariana Islands fishery in parti-ular.

A more balanced apprmach could be taken by delegating the
authority to negotiate and conclude tuna agreements to the
Northern Mariana Islands with appropriate federal oversight.
Such a delegation is constitutionally permissible under Article
1, Section 10, Clause 3, and is the kind of inveolvement in
regional affairs that is envisioned by the Covenant. This

approach would have the advantage to the United States of
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permit ting the United States to participate indirectly in the
South Pacific Forum Fisheries Agency through membership of the

Northern Mariana Islands.

4. The Northern Mariana Islands Tuna Conservation and

Management Act. Not all of the above proposals require

legislation to accomplish. The following is a draft "Northern
Mariana Islands Tuna Conservation and Managemnent Act". Althouch
it contains some revisions and new provisions, this draft is
based in part upon the statutory language set out in the Northern
Mariana Islands Commission on Federal Laws recommendations on the
Magnuson Fisheries Conservation and Management Act, and on the
Tuna fishzries, as well as upon statutory language proposed by
Special Representative Pedro A. Tenorio in testimony before tre
House Committee on Interior and Insular Affairs' Hearing on the

foreign affairs role of the U.S. Insular areas, July 17, 1986.
An Act to provide for the conservation and manag nent

of tuna and other highly migratory species in the Nortaernr

Mariana Islands.
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Be it enacted by the Senate and House of Representative

of the United States of America in Congress assembled, that

the Congress finds and declares as follows:

(a) In the Covenant to £stablish a Commonwealth
of the Northern Mariana Islands in Political Union
with the United Statas of America (approved byv
Public Law 94-241, 90 Stat. 263 (1976)), the
United States agreed to assist in developing the
economic resources of the Northernm Mariana Islands
for the benefit of the inhabitants of those

islands.

(b) Tuna in waters adjacent to the Nerthern
Mariana Islands are a valuable and renewable
resource, which can contribute to the food supply,
economy, and health of the Northern Mariana

Islands and of the Jation as a whele.
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(c) Foreign fishing vessels catch substantial
quantities of tuna in the waters adjacent to the
Northern Mariana Islands, but neither the Northern
Mariana Islands nor the United States derive

revenues from tuna caught by those vessels.

(d) Negotiation of an international agreement or
agreements to conserve and manage tuna in the
Western Pacific Ocean, including those waters
adjacent to the Northern Mariana Islands, is in
the best interests of the United States and the

Northern Mariana Islands.

Sec. 2. (a) The Governor of the Northern Mariana
Islands may, with the approval of and in cooperation with
the Secretary of State, initiate and conduct negot ‘atioens
for the purpose of entering into one or more international
fisheries agreements for the conservation and management of

tura or other highly migratory species of fish within the
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fishery conservation zone .of the Northern Mariana Islands or
any appreopriate region that includes that fishery

conservation zone.

{(b) The Northern Mariana Islands may participate,
in regional and other international organizations, including
the South Pacific Forum Fisheries Agency, which are
concerned with the conservation and management of tuna and
other fisheries on a regional or international basis unless
the Secretary of State determines that such participation
would be inconsistent with the national security interests
of the United States. Where appropriate or necessary, the
United States will sponsor and/or otherwise support the
Northern Mariana Islan@; in applying for membership in such

organizations.

{e¢) All payments or other consideration received
Pursuant to any agreement concluded under the authority
j-anted by subsection (a) of this section and attributable

to the taking of fish, or toc the right to take fish by the
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vessels of foreign nations within the fisheries conse.vation
zone of the Northern Mariana Islands shall be paid to the

Government of the Northern Mariana Islaids.

(d) For purposes of this section, the term
"highly migratory species" means species of tuna which, in
the course of their life cycle, spawn, and migrate over

great distances in waters of the ocean.

Sec. 3. Subsection 21 of section 3 of the Magnuson
Fisheries Conservation and Management Act, as amended (16

U.S.C. sec. 1802(21)), is further amended to read as

follows:

The term "State" means each of the several
States, the District of Columbia, the Commonwealth
of Puertoc Rico, American Samoa, the Virgin
Islands, Guam, and any other territory or
possession of the United States, except the

Northern Mariana Islands.
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Sec. 4. Paragraph (8) of subsection (a) of section 302
of the Magnuson Fisheries Conservation and Management Act,
as amended (16 U.S.C. sec. 1852(a)(8)), is further amended

to read as follows:

(8) Western Pacific Council.-~The Wes ern
Pacific Management Council shall consist of the
State of Hawaii, American Sameca, and Guam and
shall have authority over the fisheries in the
Pacific Ocean seaward of such States. The Western
Pacific Council shall have 11 voting members,
including 7 appointed by the Secretary pursuant tc
subsection (b) (2) of this section (at least one of
whom shall be appointed from each of the following
States: Hawaii, American Samoca, and Guam). The
Western Pacific Ccuncil shall also have a
nonvoting observer who shall be appointed by and
serve at the pleasure of the Governor of the

Northern Mariana Islands.
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OCEAN RIGHTS AND RESOURCES

INTRODUCTION

The Commonwealth of the Northern Mariana Islands seexs to
control, manage and develop its ocean resources. This is to be

expected given the traditional reliance of the people of the

o
ca
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Northern Mariana Islands upon the food and other resources of the
surrounding ocean and the finite extent of land resources in the
Commonwealth. There is every reason tc believe that the Northern
Mariana Islands could now derive substantial revenue from the
proper management of its fisheries its submerged mineral, thermal
energy conversion, and other marine resources. Lack of clarity
regarding the division of jurisdiction over these resources of
the marginal sea is an issue seriously affecting the relationship
between the Federal Government and the Commonwealth of the

Northern Mariana Islands.

RECOMMENDATION ON OCEAN RIGHTS AND RESOURCES

The Special Representatives of the Governor of the
Commonwealth of the Northern Mariana Islands propose the
following language for resolution of the ocean rights and

'€gources issue:

The Special Representatives of the President of
the United States of America and the Governor of the

Commonwealth of the Northern Mariana Islands agree and
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recommend that the United States and the Commonwealth
of the Northern Mariana Islands mutually approve.an
amendment to Article I of the Covenant and that the
Congress enact the Northern Mariana Islands Federal
Relations Act with provisiens that,‘together with the
Covenant amendment, will: 1) confirm by amendment of
the Covenant the authority of the Commonwealth of the
Northern Mariana Islands to conserve, manage, and
control the marine resources in the waters and seabed
surrounding the Commonwealth of the Northern Mariana
Islands to the full extent permitted a coastal state
under international law; 2) provide for the membership
and participation of the Commeonwealth of the Northern
Mariana Islands in international organizations whose
purposé is to manage and control such resources; 3)
exclude the Commonwealth of the Northern Mariana
Islands from the Magnuson Fishery Conservation and
Management Act; 4) provide for appropriate federal
oversight of the activities of the Commonwealth of the
Northern Mariana Islands in the conservation and

management of ocean resources and the exercise of its
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ocean rights; and 5) provide increased surveillance in

the exclusive economic zone surrounding the Northern

Mariana Islands.

It is intended that these recommendations be accomplished by
federal legislation and by a mutual consent amendment of the

Covenant. Two legislative measures are proposed for this

purpcse,

SUMMARY

The jurisdiction of the Commonwealth over its oceans, sub-
merged lands and the natural resources of the surrounding sea was
not specified in the Covenant. Given the obligation of the
United States under Article 6 of the Trusteeship Agreement to
"nrotect the inhabitants against the loss of their lands and
resources" the Covenant should have contained express provisions
to retain these resources for the use and benefit of the people

of the Northern Mariana Islands.
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It is clear, however, that the Covenant includes no specific
grant of proprietary or other rights over these assets and re-
sources to the.Federal Government. It is also apparent that
title to such submerged lands as were vested with the Trust Ter-
ritory of the Pacific Islands were transferred to the Northern
Mariana Islands under the real property provisions of section 801

of tte Covenant .

The Northern Mariana Islands seeks to correct this short-
coming of the Covenant through consultations with the United
States Government under Section 9202 of the Covenant. The tuna
resource is a case of special concern to the Commonwealth and has
been addressed in a position paper on the Tuna Fishery. 1In con-
sultations with the President's Representative under section 902
of the Covenant, the Commonwealth of the Northern Mariana Islands
seeks to establish by mutual consent an oceans policy that will
allow it to conserve and manage the ocean resources in and under
the surrounding sea and to encourage the de¢velopment of local

industries based upon these resources.
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The Comunonwealth of the Northern Mariana Islands should
retain the same rights in the ocean and exclusive economic zone
(EEZ) as are recognized for coastal states in the United Nations
Convention on the Law of the Sea (UNCLOS), subject only to
appropriate oversight by the Government of the United States in
the areas of foreign affairs and defense. This paper will: 1)
describe some of the ocean resource potential cf the Commonwealth
of the Northern Mariana Islands; 2) summarize federal restric-
tions on the Commonwealth's authority in the oceans and exclusive
economic zone surrounding of the Commonwealth of the Northern
Mariana Islands; 3) summarize the laws of the Commonwealth of thz
Northern Mariana Islands regarding its oceans and exclusive
economic zone; 4) analyze United States policy rz2garding the
oceans and the exclusive economic zone of the Commonwealth of the
Northern Mariana Islands in the context of current internatiocnal
law and practice; 5) propose a policy that will allow the Com-
monwealth of the Northern Mariana Islands to manage and conserve
its ocean resources with oversight by the Federal Government in
the areas of foreign affairs and defense; and 6) present draft
legislation which will include a proposed amendment Eo Article I

of the Covenant and a proposed "Northern Mariana Islands

L3
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St:bmerged Lands and Oceans Jurisdiction Act."
THE COMMONWEALTH'S OCEAN RESOURCE POTENTIAL

The exclusive economic zone surroundiﬁé the Northern Mariana
Islands covers a unique body of water and a most unusual seabed.
It contains the Marianas Trench, the deepest ocean on the face of
the earth, and a vigorous submerged volcanic system. These fac-
tors contribute to a rich resource potential including fisheries,
marine minerals, ocean thermal energy conversion, and geothermal
energy. Little of this resource potential is currently used to
the economic advantage of the people of the Northern Mariana

Islands.
Fisheriss

The single most valuable marine resource in the Commonwealth
of the Northern Mariana Islands exclusive economic zone in terms
of current value is the tuna fishery. We will not repeat the
discussion of that resource set out in the Position Paper on the

Tur.a Fishery submitted in these consultations by the Special

Ll
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Representatives of the Governor of the Northern Mariana Islands
at the second meeting in Honolulu during November of last year.
Tuna is by no means the only fishery resource with commercial
value, however, and some excellent research by the National
Marine Fisheries Service has identified at least three other
species groups of export value. These are deepwater snappers and
groupers, deepwater shrimp and akule, or "atulai" as they are
called in the Morthern Mariana Islands. Polovina, Moffit, Ral-

ston, Shiota, & Williams, Fisheries Resource Assessment of the

Mariana Archipelago, 1982-85, 47 Marine Fisheries Review 20

(1985} .

Marine Minerals

There has been considerable recent intsrest in the submerged
mineral resource potential of the Commorwealth of the Northern
Mariana Islands exclusive economic zone, as well as in the
exclusive economic zone of many other island groups in the
Pacific. Scientific research has confirmed the existence of
significant deposits of a number of commercially valuable

minerals, including some considered of strategic importance to

45
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the United States. It is difficult to estimate the economic
feasibility of commercial recovery of these deposits, but there
are reliable ind'cations that deposits in the Commonwealth of the
Northern Mariana Islands are of sufficient interest to warrant

further study.

An early effort to quantify the Pacific hard mineral re-
sources was prepared by the East-West Center Resource Systems
Institute, and published by the U.S. Department of the Interior
Minerals Management Service, Office of Strategic and Inter-
national Minerals. The report is: A. élark, P. Humphry, C.

Johnson, & D. Pak, Cobalt-Rich Manganese Crust Potential,

Exclusive Economic Zones: U,.S. Trust and Affiliated Territories

in the Pacific (Dep't of Interior, 1985).

Further research has been conducted in the Northern Mariana
Islands, but the published results of that research are not yet
available. During the late part of 1985, the research vessel

Tommy Thompson with scientists from the USGS took 65 dredge

samples from younger seamounts in the Northern Mariana Islands.

-

This research effort will increase the available data regarding
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the Northe.n Mariana Islands crusts by some ten-fold. According
to preliminary information provided by James R. Hein, a parti-
cipating marine geologist, about one~third of the samples were

found to contain ferro-manganese crust material.

Recent months have seen the circulation of a preliminary
proposal for a five-year program to evaluate the marine mineral
resources of the exclusive economic zone of Guam and part of the
Northern Mariana Islands. This proposal has been developed by
Mr. Tracy Vallier, of the U.S. Geological Survey, and is based on
experiences he has had on similar projects in the south Pacific.
Although the proposal is not officially sponsored by “he Survey
at this point, Mr. Vallier is convinced that the existing data on
the Northern Mariana Islands exclusive economic zone warrant
increased research, including exploration for potential petroleum

formations.
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Ocean Thermal Energy Conversion

The Commonwealth of the Northern Mariana Islands has for
some years considered the possibility of constructing one or more
ccean thermal energy conversion (OTEC) power plants. Ocean
thermal energy conversion is a technique for generating
electrical power by using the vertical temperature gradient of

the water column as a source of enargy.

A few yéars ago when oil prices were inflated dramatically
the Northern Mariana Islands Government worked closely with a
Japanese firm, Mitsuil Consultants Co., Ltd., and with the Office
of Territorial and International Affairs on studying the
“easibility of OTEC power generation in the Northern Mariana
Islands. The study resulted in a proposal for the construction
of a modest-sized OTEC generator for Tinian and a more substan-

tial facility near Wing Beach for Saipan.
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Although those proposals have not been further developed,
any substantial increase in petroleum prices should revive
interest in proposals of this kind. The potential for

development of this renewable energy is of great future value.

FEDERAL RESTRICTION OF NORTHERN MARIANA ISLANDS OCEAN

JURISDICTION

The United States has enacted a large body of statutory law
to govern rescurces and activities in the ocean offshore the
United States. Federal laws regqulate each of the resources
discussed above, and many other subjects as well. For the most
part these laws were not designed for, and do not apply, to the
axclusive economic zone of the Commonwealth of the Northern
Mariana Islands. The only major restriction on the Common-
Wwealth's authority in this area is the federal assertion of
exclusive fisheries management jurisdiction under the Magnuson

Fishery Conservation and Management Act.
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The Magnuson Fishery Conservation and Management Act., This

law, 16 U.S.C. sec. 1801 et seq., was discussed in some detail in
the Position Paper on the Tuna Fishery. Enacted for the purpose
of conserving and managing the fishery resources of the United
States, the Magnuson Act established a 200-mile fishery conser-
vation zone (FCZ) seaward of the territorial sea of the United
€tates. This zone does not include waters within the boundaries
of the coastal States (generally 3 nautical miles, except in the
cases of Texas, Florida, and Puerto Rico, which have 9 nautical
miles). The Act established nine regional fisheries management
councils, which make recommendations to the Secretary of Commerce

for regulation of all fishing except for tuna in the FCZ.

The Magnuson Act defines the term "State" to inciyde not
only the several States of the Union but also "the Dist¢rict of
Columbia, the Commonwealth of Puerto Rico, American Samoa, the
virgin Islands, Guam, and any other commonwealth, territory, or
rossession of the United States." 16 U.S.C. sec. 1802(21). The
Magnuson Act provides no mechanism for direct State management of
fisheries conducted in the fisheries conservation zone offshore

its coast.

50
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The initial involvement of the State government is to par-
ticipate in the appropriate regional fishery management council
established by section 1852 of the Act. Puerto Rico and the
Virgin islands are members of the Caribbean Fisheries Management
Council. Although they are the only two State members of that
council, they control only one appointment each on a council of
seven members. The five other members are appointed by the

Secretary of Commerce. 16 U.S.C. sec. 1852(a) (4).

Similarly, the Western Pacific Management Council, which
includes the State of Hawaii, American Samoa, Guam, and the
Northern Mariana Islands, is dominated by federal appointees. Of
thirteen members, the island governments appoint only four. Nine
members are federal appointments or positions. 16 U.S.C. sec.

.852(a) (8).

These councils do not directly regqgulate or the fisheries
resources. Instead, they act in an advisory capacity to the
Secretary of Commerce. The councils submit fishery management

plans to the Secretary of Commerce, which the Secretary may
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disapprove in whole or in part 16 U.S.C. sec. 1854. These
provisions, coupled with the tuna exclusion as a highly migratory
species in section 1813 of the Magnuson Act, effectively remove
the management and conservation of the fisheries within the
fisheries conservation zone from the jurisdiction of the coastal

State government and place it with the Federal Government.

The Act apparently applies by its terms to the Northern
Mariana Islands, but tne Government of the Northern Mariana
Islands has disputed the application of this Act and the Governor
has declined to submit names for appointment or otherwise parti-
cipate as a voting member of the Western Pacific Fisheries

Management Council.

By contrast, such federal laws as the Submerged Lands Act
and the Outer Continental Shelf Lands Act do not apply to the
Commonwealth of the Northern Mariana Islands and so do not

restrict the Commonwealth's authority in those areas.
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COMMONWEALTH OCEANS AND MARINE RESOURCES LAW

fhe people of the Northern Mariana Islands have a legitimate
claim to the ownership, control, use, and benefit of the sur-
rounding sea and its resources based upon the traditional owner-
ship, use, and control of these waters by generations of Chamorrg
and Carolinian inhabitants of the Northern Mariana Islands. The
people of the Northern Mariana Islands throughout their higtory
have claimed, defended, and harvested the marine resources of the
cocean surrounding the islands to distances approaching 200
miles. The original Chamorro population was a seafaring culture,
and the Carolinian traditions of ocean ownership were generally
adopted more than one hundred years ago. This tradition is well

doctiment=2d:

Carolinians of the Marianas . . . share a comnon
cultural heritage. . . . Not surprisingly this common
cultural heritage has resulted in common concepts of

ownership of the sea . . . .
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The range of navigation of the Central Caroclinians
is impressive. At least as far as Johnston Island to
the east; the Philippines to the west; beyond the
Northern Mariana Islands to the north; and to New

Guinea, Kapingamarangi, and possibly Samoa to the south

Among the Central Carolinians, ownership of
property extends out from land to include the lagoons
and all known submerged reefs regardless of their

distance from land . . .

Ownership of each of these reefs is very carefully
defined and rights in them scrupulously respected. The
most distant submerged reefs considered owned by the
Micronesians are found in the Mariana Islands. Paral-
leling the chain of mounts forming the Marianas is an-
other chain located about 200 miles to the west. None
of these mountains break the surface of the ocean.

Among them are many submerged reefs considered to be

Sh
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owned by the people of the Marianas. For example,
about 175 miles west of Pagan are two reefs together
called "Fanupweilatai" traditionally owned by the
inhabitants of Anatahan. About 150 miles west of
Anatahan is Pathfinder Reef which, together with the
reef to the north and the one to the east, is called
"Ochensoutanachik" and owned by the Soufanachik clan.
There are many reefs closer to land in the Marianas
such as "Ochopengek" east of Saipan and "Maenmetin"®
north of Saipan. These are considered owned by a clan

or island as well.

Property ownership of the Central Carolinians
includes all of the sea between islands as well as the
lagoon and submerged reef areas. As was found else-
wnere, non-exclusive but paramount rights in deep se=
areas are held by a single island or atoll and shared
with other islanders. Foreigners are considered to

have no rights in the sea except the rights to transit.

-
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M. Nakayama & Ramp, Micronesian Navigation, Islands Empires and

Traditional Concepts of Ownership of the Sea at 89,90 (1974).

These established continuous uses created legally defensible
rights to maritime resources in the people of the NMI. Article
6(2) of the Trusteeship Agreement reaffirms these rights and
charges the United States, as administering authority, to protect
them. The Commonwealth's Marine Sovereignty Act and related laws
are a timely expression by the people of the Northern Mariana
Islands of their rights as a Commonwealth in the surrounding
sea. Among the other pertinent Commonwealth laws are the Marine
Sovereignty Act, the Submerged Lands Act, The Nuclear and

Chemical Free Zone Act and the Coastal Resources Management Act.

The Northern Mariana Islands Commission on Federal Laws made
a strong case, which we do not repeat in detail, that ownership
of the submerged lands, waters and natural resources within its
boundaries remains with the Commonwealth of the Northern Mariana
Islands after termination of the Trusteeship Agreement by virtue
of the real property transfer of section 801 of thf Covenant.

Under Trust Territory law, submerged lands are real property.
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Ngiraibiochel v. Trust Territory of the Pacific Islands, 1 Trust

Territory Reports 485, 490 (High Court Trial Division, 1958).
Consequently, Section 801 transfarred all federal interest in
such submerged lands to the Government of the Northern Mariana

Islands.

In light of the apparent termination of the Trusteeship
sgreement pursuant to the Presidential Proclamation issued on
November 3, 1986, the ownership, and extent of the submerged
lands in the Commonwealth of the Northern Mariana Islands should

be made clear.

The Commission recommended that the matter be clarified by
the enactment of federal submerged lands legislation for the
Commonwealth of the Northern Mariana Islands. The Commission's
lecislation rzcommended that the United States guitclaim any and
all federal interests in the marginal sea to a distance of three
miles, without prejudice to Commonwealth of the Northern Mariana

Islands claims seaward of the three-mile limit. The Special
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Representatives for the Commonwealth of the Northern Mariana
Islands suggest that the quitclaim grant be extended to 12 miles

to recognize the Northern Mariana Islands law on the subject.

UNITED STATES POLICY AND INTERNATIONAL LAW

The division of jurisdiction between the federal and
Commonwealth governments over the submerged lands and natural
resources of the sea surrounding the Commonwealth of the Northern
Mariana Islands should conform to international law and practice
©n the subject. This is so because the political status
Yelationship between the Northern Mariana Islands and the United
States was established under the authority of the United Nations
Trusteeship Agreement for the former Japanese Mandated Islands
(the Trusteeship Agrcement). As administering authority under
that agreement the United States was obliged to "protect the
ishabitants against the loss of their lands and resources" as

provided in Article 6 2. of the Agreement.
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The Reagan Proclamation of an Exclusive Economic Zone. On

March 10, 1983, President Reagan Proclaimed on behalf of the
United States an Exclusive Economic Zone of the kind contempiated
in the Law of the Sea Convention. Proclamation No. 5030, 48 Fed.
Reg. 10,605 (1983). In announcing the exclusive economic zone,
the President relied upon customary international law as the
source of the right of the United States to an exclusive economic
zone. Oceans Peolicy Statement, 19 Weekly Comp. Pres. Doc. 383
(March 14, 1983), The President also stated that the United
Nations Convention on the Law of the Sea embodies current

customary international law on this subject.

This kind of zone, the exclusive economic zone, is a new
creature to international law. The exclusive economic zone is
neither a part of the territorial sea nor of the high seas. It
is an area not of entirs sovereignty, but of limited management
jurisdiction. 1In its exclusive economic zcne the Uaited States
¢claims jurisdiction over the exploration, exploitation, and

management of natural resources of the waters, seabed, and

59
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subsoil of the exclusive economic zone. Traditional high seas
freedoms, such as the right of navigation and overflight, are not

disturbed.

Although the United States exclusive econonmic zone was made
applicable in a limited way to the waters of the Northern Mariana
Islands by virtue of the parenthetical language in Proclamation
5030, that proclamation does not provide authority for the actual
resource conservation and management by any agency of the federal
government. It establishes that these resources may not be uni-
laterally exploited by foreign nations, but it does not allocate
the governmental authority for administration of the exclusive
economic zone within the Federal government or between the United
States and Commonwealth of the Northern Mariana Islands govern-
ments. Precedents of international common law and the principles
of the Covenant require that the Government of the Commonwealth
of the Northern Mariana Islands, as a semi-autonomous state,
should retain ownership, authority, and beneficial interest in

the exclusive economic zone declared by Proclamation 5030,

o
-]
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The International Standard. How best to allocate ownership

and jurisdiction over the natural resources of the exclusive
economic zone (and other new zones of extended ocean jurisdic-
tion) between a national government and the government of an
associated island dependency is not a question unique to the
United States. The issue has been faced by virtually every
metropolitan government, whether its relations are with a com-
monwealth, t: ‘ritory, freely associated state, or even when the
island government is considered to be a department of the na-
tional government. ITllustrative examples from the Pacific are
the New Zealand dependencies, of which there are three, the Coock

Islands, Niue, and Tokelau.

The constitutions of the Cook Islands and Niue establish
political relationships between those island governments and New
Zealand that resemble in some important respects the relationship
between the Commonwealth of ths Northern Mariana Islands and the
United States. Similar to the Northern Mariana Islands Covenant
with the United States, the constitutions of the Cock Islands and
Niue provide that the islands shall be "self-governing." The New

Zealand national government is given responsibility for "external
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affairs and defense," powers which correspond to the United
states authority for "matters relating to foreign affairs and

defense" under Section 104 of the Covenant.

New Zealand has enacted legislation egiablishing an
exclusive economic zone., That legislation by its terms does not
apply to the Cook Islands, Niue, or Tokelau. Territorial Sea and
Economic Zone Act, No. 28 (26 September, 1977), reprinted 7 M.
Nordquist, S$. Lay, & K. Simmonds, K., (eds.), New Direction in
the Law of the Sea, Vol. 440 (Oceana, 1980). Shortly after the
New Zealand law was enacted the Cook Islands Legislative Assembly
enacted :ts own Territorial Sea and Exclusive Economic Zone Act,
modeled after the New Zealand law. Territorial Sea and Exclusive
Economic Zone Act of 1977, No. 16 (14 November, 1977), reprin-
ted in id. at 374. These enactments make clear that the Cock
Islands and Niue, although delegating defense and foreign affairs
powers to New Zealand, retains full jurisdiction and authority

over their marginal seas.
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The United States has formally recognized the sovereignty of
the Cook Islands Government under its exclusive economic zone law
by signing, on July 11, 1980, a treaty with the Cook Islands
establishing a maritime boundary with that government. Treaty
Between the United States of America and the Cook Islands on
Friendship and Delimitation of the Maritime Boundary Between the

United States of America and the Cook Islands, reprinted at

Limits in the Seas, No. 100 (U.S. Dept. of State, Dec. 1983)

at 1.

The Tokelau Islands enjoy relatively less political autonomy
in their political relations with New 2ealand than do the Coock
Islands or Niue. This relationship is more colonial in nature
than that of the Cook Islands or Niue, as Tokelau is regarded as
a non-self governing territory. The Tokelau Islands are without
a constitution and are still governed by the authority of a law
of New Zealand. This law is in some ways analogous to the or-
ganic acts by which the United States governs some island ter-
ritories of the United States. Tokelau Islands Act of 1948, 2

Statutes of New Zealand (1966). Notwithstanding the dependent

nature of the Tokelau Islands, New Zealand has enacted legis-



CNMI Position Paper on
Ocean Rights and Resources
Page 27

lation recognizing the sovereignty of the people of Tokelau in
the marginal sea. Tokelau Territorial Sea and Exclusive Ecenomic
Zone Act of 1977, No. 725 (Dec. 23, 1977), reprinted, 7 New

Direction in the Law of thz= Sea, supra., at 468.

The United States has recognized the shared sovereignty
between the people of Tokelau and the Government of New Zealand
by signing a treaty delimiting the maritime boundaries between
the Tokelau Islands and the United States. Treaty Between the
United States of America and New Zealand on the Delimitation of
the Maritime Boundary Between Tokelau and the United States,

reprinted in, Limits in the Seas, No. 100, supra, at 4.

The two treaties have been cited as examples of the effec-
tive application of two principles emanating from the United
Nations Convention on the Law of the Sea regarding the rights of
dependent coastal governments. See generally S. Jagota, Maritime
Boundary 93 et seg. (Nijhoff, 1985). The Treaty with the Cook
Islands is described as "a case of the practical application of

the principle embodied in Article 305 of the United Nations Con-
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vention on the Law of the Sea . . . namely, the competence of
self-governing associated States in matters concerning the law of

the sea and their treaty-making capacity." 1d.

The treaty with New Zealand regarding the Tokelau Islands,
meanwhile, is seen as the first application of the principle
embodied in Resolution III which became part of the "Final Act of
the Conference which was signed by more than 150 delegations in
Montego Bay, Jamaica, on December 10, 1982." As the commentator

describes the resolution, it:

declares that the UN Convention on the Law of the Sea
shall be implemented for the benefit of the pecople of
the territory concerned with a view to promoting their

well~-being and development.

Although the precise status of these island states vis-a-vis
New Zealand may be distinguished from the relationship between

the Commonwealth of the Northern Mariana Islands and the United

cm
i
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States under the Covenant, technical differences in the details
of a status relationship do not account for differences in inter-
national practice regarding the control of ocean resources by

such coastal island states.

In 1978 a comprehensive survey was made by Professor Thomas
Franck of the relationships between metropolitan governments and
their overseas territories and associated states regarding juris-
diction of the resources of the exclusive economic zone. Profes-
sor Franck analyzed the laws and practices of six nations,
including tﬁe United States, New Zealand, Great Britain, France,
Denmark, and the Netherlands, with respect to control of the
natural resources of the exclusive economic zone of their
dependent island states and territories. The survey identified a

general rule of international legal practice on the subject:

With only one major, and two trivial exceptions,
the general rule is that metropolitan powers
witﬂFntegrated overseas territories or associated
states either have given the population of the overseas

territory full and equal representation in the national

66
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parliament and government or have given the local
government of the overseas territory jurisdiction over

the mineral resources of the exclusive economic zone.

Franck, T., Control of Sea Resources by Semi-Autonomous States 5

(Carnegie Endowment for International Peace, 1978) (emphasis in

original). The survey went on to point out that:

The sole significant exception to this rule would
appear to be the United States, which, in the case of
Puerto Rico, has neither accorded that commonwealth
full popular participation in the national (congres-
sional) lawmaking process nor delegated to it the
jurisdiction over fisheries and mineral resources in

the 200-mile zone around the island.

|

The policy of France vis-a-vis overseas territories in the
Pacific also demonstrates the general rule identiﬁied by Profes-~

sor Franck. France has a more complicated system of relations
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with its territories than do most metropolitan states in that the
constitution of the French Republic contemplates two different
kinds of political relationships with dependent areas. They are
permitted to assimilate into the national government as a depart-
ment; or they may chose the status of overseas territory, in
which case they retain relatively greater powers of local self-

government. Id. at 19.

Most of the Pacific islands affiliated with France, in-
cluding French Polynesia, New Caledonia, and Wallis and Futuna
Islands, have elected the status of overseas territories. Aas
such, each elects a territorial assembly and enjoys substantial
autonomy in its local affairs. See for example, Law No. 61-814,
July 29, 1961 (Wallis and Futuna Islands); and Law No. 63-124s6,

December 21, 1963 (New Caledonia), reprinted in A. Blaustein &

Blaustein (eds.), Constitutions of Dependencies and Special

Sovereignties, Vol. V (19877).
Despite their relative autonomy within the French cons-

titutional system, these Pacific island territories do not retain

local sovereignty over their exclusive economic zone. A variety

63
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of French laws make clear that the jurisdiction over the exclu-
sive econcmic zone, the continental shelf, and the territorial
sea are within the competence of the national government in

Paris. T. Franck, supra at 22, 23.

Rather than disproving the general rule, however, the French
practice proves the rule in its converse. Although the national
government of France controls the exclusive economic zone of its
Pacific overseas territories, it also allows these territories
full participation in its national political process. Overseas
voters participate in the election of the President and are
represented in the National Assembly at least equally with the

voters in the metropolitan departments of France. Id. at 20.

Even with the full political rights exercised by these
overseas territories, there are indications that the French
Government may permit more local jurisdiction by the island gov-
ernments over the exclusive economic zone. Article 62 of the Law
of the Republic of France Regarding the Organization of French

Polynesia, of July 12, 1977, provides: £

Ry
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The State [France] shall preserve its sovereign
and property rights, both public and private, over all
territory, as well as sea and air space; but the right
of exploitaticn of natural maritime resources shall
remain within the competence of the Territory [French
Polynesia], subject only to international obligations

and to the legislative agreements proceeding from them.

See A. Blaustein & E. Blaustein, Constitutions of Dependencies

and Special Sovereignties (looseleaf 1979).

Events since the publication of the Franck survey by the
Carnegie Endowment in 1978 reaffirm the general rule of inter-
national practice established by the survey. A very recent
example of the continuing observation of this international norm
is found in the announcement by the British Government of the
creation of an exclusive economic zone around the Falkland
Islands. On October 29, 1986, the Government of Great Britain
declared the establishment of a Falkland Islands Interim
Fisheries Conservation Zone in the marginal sea surrounding the

Falkland Islands. Statement on South Atlantic Fisheries made by

10
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the British Secretary of State for Foreign and Commonwealth
Affairs, Sir Geoffrey Howe, in the House of Commcns, October 29,
1986 (London Press Service, Verbatim Service V5/056/86, copy

provided by C. Woodley, British Embassy, Washington, D.C.).

The Declaration was intended to provide notice of the
establishment of the zone to the international community, but the
legislation to implement the Declaration and to provide the
necessary administrative regime were enacted by the Falkland
Islands Government. The Falkland Islands Government retains full
adninistrative control of the zone, and proceeds of the licensing
of fishing vessels operating in the zone will accrue to the local
government. Conversation with Mr. Woodley, British Embassy,

Washington, D.C., February 4, 1987).

These practices establish a customary standard compatible
with the two provisions of the United Nations Convention on the
taw of the Sea referred to above. Article 305 makes the Con-
vention open for signature by less than fully sovereign depend-

encies, including self-governing states and territories "which
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have competence over the matters governed by this Convention,

including the competence to enter treaties in respect of those

matters."

At the same time, Resolution III accompanying the Convention
concerns the implementation of the Convention with regard to ter-
ritories which have not attained "self-governing status recog-
nized by the United Nations." The Northern Mariana Islands was,
at the time of the signature of the Convention, and still may be,
classified in this category. Under the Resolution "provisions
concerning rights and interests under the Convention shall be
implemented for the benefit of the people of the territory with a

view to promoting their well-being and development."

Thus an internaticnal norm or standard of practice has been
identified which is supported by both the United Nations Con-
vention on the Law of the Sea and by the customary practice of
nations. Metropolitan nations which afford a full measure of
political rights in the national government and parliament to the
citizens of their affiliated, semi-autonomous states may, and

frequently do, assume jurisdiction over the exclusive economic

12
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zone of the dependency. Metropolitan nations which withhold
representation in the national government from the citizens of an
affiliated, semi-autonomous state should not, and almost never do
assume jurisdiction over the rescurces of the exclusive economic
zone of such a state. The standard reflects an appealing balance
of interests that has much equitable force--political rights are
balanced against rights in the ocean resources, and no state or

people should be deprived of both.

The United States Practice. The people of the Commonwealth

of the Northern Mariana Islands do not vote in national elec-
tions. They do not vote for President of the United States, and
they elect no Senators or Representative to the Congress of the
United States. They do not even elect a Resident Commissioner or
other non-voting delegate to the House of Representatives as do
the District of Columbia, the Commonwealth of Puerto Rico, Guam,

the Virgin Islands, and American Samoa.
The people of the Northern Mariana Islands are unusually

vulnerable to the caprice of national policy because they are a

small, land-poor, minority population living in an area geograph-

1<
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ically remote from the United States mainland. According to the
international standard the Commonwealth of the Northern Mariana
Islands should retain all internationally recognized rights in

the oceans and marine resources of the surrounding sea.

Prior to January 12, 1983, when the Magnuson Fishery
Conservation and Management Act was amended to specifically refer
to the Norxthern Mariana Islands, the United States Congress had
enacted no legislation that clearly and substantially deprived
the people of the Northern Mariana Islands of their rights in the
sea and its resources. The major federal laws regarding these
resources were not made applicable to the Northern Mariana
Islands in such a manner as to restrict the authority of the
Northern Mariana Islands Government. The Commonwealth of the
Northern Mariana Islands was excluded from and remains outside
the jurisdiction of the Outer Continental Shelf Lands Act and the

Submerged Lands Acts.

-- The Magnuson Fishery Conservation and Management Act.

Although it was the source of considerable controversy, Congress

apparently intended to exclude the Northern Mariana Islands from
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the national fisheries jurisdiction established by the Magnuson
Fishery Conservation and Management Act. As it was originally
enacted the Magnuson Act did not name the Northern Mariana
Islands in the definition of "United States," and the legislative
history ﬁemonstrates an intention to exclude the Northern Mariana

Islands as a part of the Trust Territory of the Pacific Islands:

[S)ince the Trust Territory of the Pacific Islands is
operated by the United States pursuant to the terms of
a trusteeship agreement with the United States anJis
not considered to be a possession of the United States,

it is not included within “he coverage of this Act.

H.Rep. 94-445, 94th Cong., 2d Sess. (1976), reprinted in 1976

U.S. Code Cong. & Ad. News 593, 617.

Regardless of these provisions of the Magnuson Act, the
executive branch interpreted the law to apply to the Northern
Mariana Islands and enforced its provisions to prevent fishing by
a group of Northern Mariana Islands citizens in their own

traditional fishing grounds. This action generated a predictable

TS
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amount of controversy in the Northern Mariana Islands, and led to
litigation and other efforts by the Northern Mariana islands
Government to resist application of the Magnuson Act to the
islands by the Federal Government. Eventually the fishermen
obtained relief in the form of Presidentiﬁl Proclamation 4726
which suspended certain of the vessel documentation laws of the
United States for citizens of the Northern Mariana Islands, and

permitted the 0Olwol to receive a federal license.

Perhaps in response to this controversy, on January 12, 1983
the Congress amended the Magnuson Ac¢t in Public Law 97-453,
granting the Northern Mariana Islands voting membership on the
Western Pacific Regional Fishery Management Council and otherwise
making the Aet clearly applicable to the Northern Mariana
Islands. The Commonwealth of the Northern Mariana Islands has
not accepted the wisdom of this action, and has protested against
application of the law in a variety of ways. The Northern
Mariana Islands Commission on Federal Laws recommended that
Congress enact legislation to exempt the Commonwealth of the
Northern Mariana Islands from the application of the Magnuson

-

Act.

—J
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The Magnuson Fishery Conservation and Management Act places
fisheries jurisdiction in the 200-mile fisheries Conservation
zone in the waters surrounding the Northern Mariana Islands with
the Federal Government. It deprives the Commonwealth of the
right to conserve and manage its fisheries resources as a coastal
state in the manner contemplated in the United Nations Convention
on the Law of the Sea. In addition, it diverts the revenues
generated by the fishing industry to the federal government,
depriving the Commonwealth of the beneficial interest in these

fishery resources.

-~ Marine Hard Minerals, H.R. 5464. There is reason for
concern that the United States will further restrict the auth-
ority of the Commonwealth of the Northern Mariana Islands over
its ocean resources. Last year, for example, H.R. 5464 was in-
troduced in the 99th Congress. It was a bill to "establish a
program for the exploration for and commercial recovery of hard
mineral resources on those portions of the seabed subject to the
jurisdiction and control of the United States." This bill was

designed to implement the Exclusive Economic Zone Proclamation

Tl
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5030 for submerged minerals other than petroleum. The bill
defined the term "coastal state" to include specifically the
Commonwealth of the Northern Mariana Islands, while the freely

associated states of Micronesia were excluded from the coverage

of the bill.

The bill would have authorized the Secretary of Interior to
issue licenses in cooperation with the Administrator of the
National Oceanic and Atmospheric Administration after consul-
tation with the Governor. The bill provided that 50 percent of
the revenues generated by administration of the program would go
directly to the Federal Treasury. Although the bill contained
revenue sharing provisions that would earmark the other 50
percent of revenues for distribution among the States, the
formula by which the distribution would be made would make the
Northern Mariana Islands share of revenues generated from mining
operations in her exclusive economic zone extremely small. These
provisions of the bill would deprive the Commonwealth of the
Northern Mariana Islands of both jurisdiction over, and the
beneficial interest in the submerged mineral resocurces within her

exclusive economic zZone. =
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-~The Freely Associated States of Micronesia. 1In its

dealings with the freely associated states of Micronesia, the
United States has conformed to the international practice. Sec-
tion 121 of the Compact of Free Association for the Federated
States of Micronesia and the Marshall Islands recognizes the
authority of the peoples of these new States over affairs related
to the law of the sea and marine resources. The language of the
section is similar to the language of Article 56 of the UNCLOS,
and includes "the harvesting, conservation, exploration or ex-
ploitation of living and non-living resources from the sea,
seabed, or subscil to the full extent recognized under inter-
national law." Compact of Free Association: The Federated States
of Micronesia, Republic of the Marshall Islands, and Republic of
Palau, approved by Compact Of Free Association Act of 1986,
Public Law 99-239, 95 Stat, 1770 (Jan. 14, 1986). The United
States should do the same on behalf of the people of the

Commonwealth of the Northern Mariana Islands.
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~- Termination of the Trusteeship Agreement. The policy and

laws of the United States regarding the fishing rights of the
Commonwealth of the Northern Mariana Islands under the Magnuson
Act do not conform to international law generally:; and federal
restrictions on the coastal rights of the Cémmonwealth are
contrary to the special obligations of the United States, as
administering authority of the Trusteeship Agreement, to the

people of the Northern Mariana Islands.

Representatives of the Northern Mariana Islands regularly
petitioned the United Nations Trusteeship Council for assistance
in resolving these issues. Both the Trusteeship Council and the
United States delegation to the United Nations indicated that the
issues should be resolved prior to termination. The Trusteeship

Council reported in 1984, for example, that:
The Council recognizes the concern expressed by

the representatives of the Northern Mariana Islands

concerning fishing grounds. It believes that the

80
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administering Authority must ensure that the interests
of the Northern Mariana Islands in this area must be

recognized and safeguarded.

Conclusions and Recommendations of the Trusteeship Council, 1984

Session, reprinted in, 1984 Trust Territory of the Pacific

Islands: 37th Annual Report to the United Nations on the Admin-
istration of the Trust Territory of the Pacific Islands 207 (U.S.

Dep't of State, 1985), at 207.

Obviously, this has not been done. At least it has not been
done in the context of the Trusteeship Council's deliberations.
To the contrary, the United States has undertaXen to end the
Trusteeship Agreement unilaterally. Although the Trusteeship
Cotncil endorsed the idea of termination of the Trusteeship
Agreement, and indicated that it felt that the United States, as
administering authority of the Trust Territory of the Pacific
Islands, had "satisfactorily discharged" its obligations under
the Trusteeship Agreement, it still referred the matter to the
Security Council for final consideration under Article 83,

paragraph 1 of the Charter of the United Nations. U.N. Res.
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T/L 1252, May 28, 1986.

Although the Security Council has yet to act on the subject
of termination, President Reagan proclaimed that the Trusteeship
Agreement was '"no longer in effect" with respect to the Northern
Mariana Islands effective November 3, 1986. Presidential Proc-

lamation 5564, Federal Register 40399 (November 7, 1986).

Thus, the United States fisheries law and policy toward the
Commonwealth of the Northern Mariana Islands is contrary to the
standards of international law, and disregards express concerns
voiced by the Trusteeship Council. In addition, a serious threat
exists that the United States law and policy regarding hard
mineral resources in the Commonwealth exclusive economic zone
will further contradict established law and practice in the

international community.
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CONCLUSION

The oceans surrounding the Commonwealth of the Northern
Mariana Islands are a unigue portion of the earth's surface.
They cover profound depths and a volatile geology. They contain
a variety of natural resources that are of great potential value
to the people of the Northern Mariana Islands. The people of the
Northern Mariana Islands have a long history of ownership and use
©f these submerged lands and marine fesources. At present very
few of these ocean resources are developed to the economic -

advantage of the people of Northern Mariana Islands.

The Trusteeship Agreement obligated the United States to
protect natural resources of the sea, along with all other
Northern Mariana Islands rescurces, for the use and benefit of
the people of the Northern Mariana Islands. Unlike the protec-
tions included for land, the Covenant makes no specific provision
for ownership, conservation or control of the oceans and marine

resources. At the time the Covenant was negotiated and approved,
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the United States made no claim to national jurisdiction or
control over the oceans and marine resources in the waters

surrounding the Northern Mariana Islands.

Since then, however, the United States has claimed juris-
diction under the Magnuson Act over a 200-mile fisheries
conservation zone arround the Northern Mariana Islands, and
legislation has been introduced to assert federal authority over
an exclusive economic zone covering the same area. These federal
claims conflict with laws enacted by the Government of the
Northern Mariana Islands during the trusteeship period, and do

not conform to international law.

International law and the almost universal practice among
nations establish a strong norm of national behavior where the
ocean rights of less than fully sovereign states are concerned.
All metropolitan nations which withhold full political rights in
the national government from the people of an island dependency

such as the Commonwealth of the Northern Mariana Islands recog-
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nize the right of the island government to retain jurisdiction
over the resources of the surrounding sea on behalf of its in-

habitants.

The Commonwealth of the Northern Mariana Islands should be
exempted from the Magnuson Fishery Conservation and Management
Act. In order to establish the Commonwealth's ocean rights on a
permanent basis, the Covenant should be amended to make these

rights an element of self-government under Article I.
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PROPOSED FEDERAL LEGISLATION TO APPROVE A COVENANT

AMENDMENT AND TO AMEND THE MAGNUSON ACT

In order to clarify and preserve traditional rights of the
people of the Northern Mariana Islands in the ocean that sur-
rounds the islands and to formally establish the rights of the
Commonwealth as a cocastal state within the international com-
munity, the Special Representatives of the Governor of the
Commonwealth of the Northern Mariana Islands should propose the
following federal legislation. The proposal contains two meas-
ures. Both should be included as part of the Recommendation in
the Position Paper on Ocean Rights and Resources, which begins on

page 88 of these materials.

86



CNMI Position Paper on
Ocean Rights and Resources
Proposed Legislation

Page 50

Jeoint Resolution to Approve a Mutual Consent Covenant Amendment

The first is a draft Joint Resolution of Congress which
would approve an amendment by mutual consent to Article I of the
Covenant to place jurisdiction over a 12-mile territorial sea and
a 200-mile exclusive economic zone within the self-government

jurisdiction of the Commonwealth of the Northern Mariana Islands:

SENATE AND HOUSE OF REPRESENTATIVES

OF THE UNITED STATES OF AMERICA
JOINT RESOLUTION
To approve certain amendments to the “Covenant to Establish
a Commonwealth of the Northern Mariana Islands in

Political Union with the United States of America", and

for other purposes.

87



CNMI Position Paper on
Ocean Rights and Resources
Proposed Legislation

Page 51

Whereas the United States has been the administering
authority of the Trust Territory of the Pacific Islands
under the terms of the trusteeship agreement for the
former Japanese-mandated islands entered into by the
United States with the Security Council of the United
Nations on April 2, 1947, and approved by the United

States on July 18, 1947; and

Whereas the United States, in accordance with the trustees-
hip agreement and the Charter of the United Nations,
assumed the obligation to protect the inhabitants of

the Northern Mariana Islands against the loss of their

lands and resources; and

Whereas, on February 15, 1975, a "Covenant to Establish a
Commonwealth of the Northern Mariana Islands in
Political Union with the United States of America" was
signed by the Marianas Political Status Commission for
the people of the Northern Mariana Islands and by the
President's Personal Representative, Ambassador F.

Hayden Williams for the United States of America,
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following which the covenant was approved by the

unanimous voté of the Marianas Islands District Legis-
lature on February 20, 1975 and by 78.8 per centum of
the people of the Northern Mariana Islands voting in a
piebiscite held on June 17, 1975, and was approved by
the Joint Resolution of the Congress on July 10, 1975;

and

Whereas the Covenant contains specific, and extraordinary
provisions protecting the people of the Northern
Mariana Islands against loss of their lands and real

property:; and

Whereas the Covenant contains no express provisions
protecting the people of the Northern Mariana Islands
against loss of their submerged lands and the natural

resources of the surrounding sea; and
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Whereas the rights of the inhabitants of coastal states
recognized under the law of the United States and the
international lzw of the sea have greatly expanded

since the Covenant was approved in 1975; and

Whereas the Government of the Northern Mariana Islands
timely asserted these ocean rights on behalf of its
people by enacting a series of Commonwealth laws prior

to termination of the Trusteeship, and

Whereas the fresident's Special Representative, Mr. Richard
T. Montoya, for the United States of America, and the
Special Representatives of the Governor of the Northern
Mariana Islands have agreed that the Covenant should be
amended by mutual consent to clarify the rights of the
people of the Commonwealth of the Northern Mariana

Islands in the sea and its resources; and
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Whereas the people of the Commonwealth of the Northern
Mariana Islands have approved and consented to certain
amendments to the Article I of the Covenant according
to the constitutional processes of the Northern Mariana

Islands: Now be it

Resolved by the Senate and House of Representatives in
Congress assembled, that amendments to the Covenant to
Establish a Commonwealth of the Northern Mariana Islands in
Political Union with the United States of America, the text

of which amendments are as follows, are hereby approved:

Article I of the Covenant to Establish a Common-
wealth of the Northern Mariana Islands in Political
Union with the United States of America, as approved by
Public Law 94-241, 90 Stat. 263, is amended by adding a

new section 106, as follows:

Section 106. (a) The authority and jurisdiction

of the Northern Mariana Islands under.this

article shall include the sovereign right to
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ownership and jurisdiction of the waters sur-
rounding the Northern Mariana Islands to the full
extent recognized under international law. The
Northern Mariana Islands shall have the rights of
a coastal State in the territorial sea, the
contiguous zone, the exclusive economic zone, and
the continental shelf as provided in the United
Nations Convention on the Law of the Sea;
provided that the exercise of these rights shall
be done in cooperation with the United States and
subject to the responsibility and authority of
the United States with respect to foreign affairs

and defense under Section 104 of this Covenant.

(b} The Northern Mariana Islands may, with
the approval of and in cooperation with the
United States, participate in regional and inter-
national organizations which are concerned with
international regulation of the rights set out in
subsection (a), and may enter into treaties and

other international agreements regardiﬁg those
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rights, including such treaties and agreenments
related to the harvesting, conservation, man-
agement, exploration or exploitation of the
living and non-living resources from the sea,

seabed, or subsoil in the marginal sea.

(c) The Government of the United States may
assist or act on behalf of the Northern Mariana
Islands in the area of foreign affairs as may be
requested by the Northern Mariana Islands, and
mutually agreed from time to time, as is required
for the exercise of the rights of the Northern

Mariana Islands set out in subsection (a}.
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Northern Mariana Islands Submerqged Lands and Ocean Jurisdiction

Act

The second legislative proposal is a draft "Northern
Mariana Islands Submerged Lands and Oceans Jurisdiction Act of
1987." The proposal is a revision of those provisions of the
Northern Mariana Islands Commission on Federal Laws recommended
"Northern Mafiana Islands Federal Relations Act” which concern
ocean rights. The revised provisions would amend the Magnusocn
Fishery Conservation and Management Act and recognize the

submerged lands jurisdiction of the Commonwealth of the Northern

Mariana Islands:
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Northern Mariana Islands Submerged Lands and Oceans

Jurisdiction Act

An Act to recognize, clarify and establish the Submerged
Lands and Oceans Jurisdiction of the Commonwealth of

the Northern Mariana Islands, and for other purposes,

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress Assembled, that

Sec. 1. Surveillance of ocean areas. (a) The

Congress finds and declares that:

(1) The Northern Mariana Islands, on November 3,
1986 became a self governing commonwealth in political
union with and under the sovereignty of the United

States, pursuant to The Presidential Proclamation of

November 3, 1986.
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(2) The United States is obligated to protect the
resources SE the Northern Mariana Islands, including
those resources found within twoh undred miles of the
coastlines of the Northern Mariana Islands, against
unk wful exploitation by nationals or residents of

other nations.

(3) The United States, to fulfill its obligation
to the people of the Northern Mariana Islands, should
increase its surveillance of all ocean areas within two
hundred miles of the coastlines of the Northern Mariana
Islands. 1In particular, the United States should
ensure that all applicable laws, including those
governing the exploitation of marine resources, are

enforced within those areas.

(b) The Secretary of the Department in which the
Coast Guard is operating may, by agreement, on a
reimbursable basis or otherwise, utilize the personnel,

services, equipment (including aircraft and vessels)
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and facilities of any other Federal agency, including
all elements of the Department of Defense, and of the
Government of the Northern Mariana Islands in

patrolling the waters within two hundred miles of the

coastlines of the Northern Mariana Islands.

Sec. 2. Fishery conservation and management. (a)

Subsection 21 of section 3 of the Magnuson Fisheries
Conservation and Management Act, as amended (16 U.S.C.

sec., 1802(21)), is further amended to read as follows:

The term "State" means each of the several
States, the District of Columbia, the Commonwealth
of Puerto Rico, American Samoa, the Virgin
Islands, Guam, and any other territory or
possession of the United States, except the

Northern Mariana Islands.
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(b) Paragraph (8) of subsection (a) of section 2302 of
the Magnuson Fisheries Conservation and Management Act, as
amended (16 U.S.C. sec. 1852(a})(8)), is further amerded to

read as follows:

(8) Western Pacific Council.=--The Western
Pacific Management Council shall consist of the
State of Hawaii, American Samoa, and Guam and
shall have authority over the fisheries in the
Pacific Ocean seaward of such States. The Western
Pacific Council shall have 11 voting members,
including 7 appointed by the Secretary pursuant to
subsection (b)(2) of this section (at least one of
whom shall be appointed from each of the following
States: Hawaii, American Samoa, and Guam). The
Western Pacific Council shall alse have a
nonvoting observer who shall be appointed by and
serve at the pleasure of the Governor of the

Northern Mariana Islands.
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Sec. 3. Submerged lands. (a) Subject to valid

existing rights, the United States releases, relinquishes,
and conveys to the Commonwealth of the Northern Mariana
Islands any and all right, title, and interest it may have
in submerged lands within the boundaries of the Commonwealth
of the Northern Mariana Islands, to be administered in trust

for the benefit of the people thereof.
(b) For purposes of this section,
(1) T"submerged lands" shall include:

(A} all lands permanently or
periodically covered by tidal waters up to
but not above the ordinary high water as
heretofore or hereafter nodified by
accretion, erosion, and relicticn, and
seaward to a line twelve nautical miles
distant from the coastlines of thé Northern

Mariana Islands.
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(B) all filled in, made, or reclaimed
lands which were formerly lands described in

subparagraph (A) of this paragraph; and

(C) all improvements on and all
natural rescurces on or within lands
described in subparagraphs (A) and (B) of

this paragraph.

{2) "Covenant" shall mean the Covenant to
Establish a Commonwealth of the Northern Mariana
Islands in Political Union with the United States
of América, as approved by Public Law 94-241, 90

Stat. 263 (1976).

(c) There are excepted from the transfer made by
subsection (a) of this section and any and all submerged
lands leased to the Government of the United States pursuant
to sections 802 and 803 of the Covenant for so long as such

lands are leased.
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(d) Nothing contained in this section shall affect
such rights, if any, the Commonwealth of the Northern
Mariana Islands may have in the seabed and its subsoil, and
their natural resources, more than twelve nautical miles
distant from the coastlines of the Commonwealth of the

Northern Mariana Islands.
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on

THE TUNA FISHERY

On November 23, 1986, at the Second Round of the Section
902 Consultations, the Special Representatives of the Governor
submitted their Position Paper on the Tuna Fishery.' This
position paper set out the Commonwealth's authority to manage
and conserve the tuna resources found within the territorial
sea and exclusive economic zone of the Norfhern, Mariana
Islands. The paper recommended enactment of a federal

Northern Mariana Islands Tuna Conservation and Management Act

1Compilation of Documents from the First and Second Rounds of
the Covenant Section 902 Consultations at 235 "(1986).
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to implement this authority. The proposed legislation would:

1) provide authority for the Commonwealth to
negotiate international tuna fishing agreements with

foreign fishing nations:

2) provide for the membership and
participation of the Commonwealth in the South
Pacific Forum Fisheries Agency and other

international tuna management organizations;

3) exclude the Northern Mariana Islands from
the Magnuson Fishery Conservation and Management

Act; and

4) provide for appropriate federal oversight
of the activities of the Commonwealth in the

conservation and management of tuna.

Since the Northern Mariana Islands proposal on the tuna
fishery was presented, nearly three and one-half years have
passed and five Rounds of Consultations have occurred without

a response from the previous Special Representatives of the
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President.

Since the Commonwealth offered its position paper on
tuna, the United States has dramatically altered its tuna
policy in the Pacific region by entering into two treaties for
tuna conservation and management on a regional basis. These
agreements establish for the first time an institutional
structure for management of tuna throughout a huge area of the
Pacific Ocean in a manner very beneficial to most Pacific
island tuna producing states. The agreements, however,
exclude ﬁhe Northern Mariana Islands from the treaty area.
They provide no benefit and may well do substantial harm to

the Commonwealth's tuna industry.

The South Pacific Tuna Treaty. Federal policy under the

Magnuson Fishery Conservation and Management Act encourages
the conservation and management of tuna by international
agreement. Pursuant to that policy, the United States has
entered into a %60 million tuna fishing treatf with the 15
member states of the Scuth Pacific Forum Fisheries Agency.
The South Pacific Tuna Treaty was signed on April 2, 1987, and

became effective on June 17, 1988.
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The South Pacific Tuna Treaty provides the American tuna
fleet access to rich tuna grounds in a 10 million square mile
area of the Pacific Ocean for a period of five years. The
treaty does not apply to the waters or tuna resources of the
Northern Mariana Islands. As a result, the tuna resources of
the Commonwealth and the other American Pacific islands are
currently isolated as the only unregulated tuna stocks in the

Pacific region.

The South Pacific Driftnet Convention. Even when foreign
fishing fleets are engaged in extremely destructive fishing
techniques, the Commonwealth has been excluded from federal
efforts to conserve and protect tuna resources. Drift gill
net fishing is a relatively new technology that employs the
use of huge gill nets, sometimes extending 30 or 40 miles in
length. The use of this fishing method has rapidly expanded

in the Pacific during the past few years.

Driftnets have been strongly criticized by 1local
fishermen and government fishing experts for depleting the
local fishing stocks and for destroying other, non-commercial
marine life. Dubbed the "wall of death," driftnets reportedly

snare a wide variety of marine life including whales, dolphins
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and seabirds, and kill young tuna before they reach biological

or commercial maturity.

On July 10 and 11, 1989, the members of the South Pacific
Forum met in Tarawa, the capital of Kiribati, and discussed
concerns over drift gill net fishing in the Pacific. The
delegates from 15 member nations of the Forum unanimously
condemned the use of the driftnets and called for an
international ban on such fishing in the South Pacific region.
The U.S. Department of State participated in a related meeting
with the.members of the Forum as a dialogue partner, along
with representatives of Canada, France, Japan, and the United

Kingdom.

Former Commonwealth Governor Pedro P. Tenorioc wrote to
Secretary of State James A. Baker, III, on August 2, 1989,
registering the Commonwealth's support for the Tarawa
Declaration and the proposed ban on driftnet fishing. He
urged the United States to support the Convenfion. He also
asked that the Commonwealth be given an opportunity to
participate in negotiation of the Convention,’%nd that the
Commonwealth's waters be included in the Convention. Despite

the mandate of §904(a) of the Covenant, the Governor received
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neither a response to his inquiry nor permission to attend.

The "Convention for the Prohibition of Fishing with Long
Driftnets in the South Pacific" was signed November 23, 1989,
in Wellington, New Zealand. The Convention bars driftnet
vessels from entering the ports of the member states,
prohibits the landing of fish caught in driftnets, and
prevents the importation of such fish into the signatory

nations.

Despite the Commonwealth's request to participate in the
Convention, the Commonwealth was not included in the
negotiation of the Convention and its waters were excluded

2 The waters of the Republic of the

from the Convention area.
Marshalls, the Federated States of Micronesia, the Republic
of Palau and American Samoa, on the other hand, were included

in the Convention area. American Samoa, to its credit, did

’he United Nations has recently approved a resolution on

"Large-scale pelagic driftnet fishing and its impacts on the living
marine resources of the world's oceans and seas," calling on all
members of the international community agree to a moratorium on
high seas driftnet fishing by June 30, 1992 and to cease driftnet
fishing in the South Pacific Region by June 1, 1991, It is not
clear that the call for cessation of driftnet fishing in the South
Pacific Region will apply to the waters of the Northern Mariana
Islands.
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participate in the Wellington talks, where it was represented
by Governor Coleman and prominent members of the Legislature.
Under these circumstances, exclusion of the Commonwealth from
participation in the Convention seems a clear vieclation of
Section 904 of the Covenant requiring that "{o]ln its request
the Northern Mariana Islands may participate in regional and
international organizations . . . when similar participation
is authorized for any other territory or possession of the

United States under comparable circumstances."

Research efforts. Since the Seventh Round of
Consultations we have attempted to acquire basic statistical
information on the tuna issue. Under the Freedom of
Information Act, we have requested from the U.S. Department
of State statistics on the tuna catch by foreign fishing
vessels in the exclusive economic zone of the Northern Mariana
Islands. We have also requested information on the expense
of the United States maintaining the tuna exclusion. Our
request, filed on June 20, 1989, has yet to 5e filled. 1In
order to inform the Commonwealth of the extent of foreign tuna
fishing in the Northern Mariana Islands exclusive economic
zone, the Special Representatives of the Governor request the

assistance of the Special Representative of the President in
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securing the information sought in our request.

Recent Events in Commonwealth waters. The Special
Representatives of the Governor have noted press accounts of
the abandonment of the Taiwanese fishing vessel Goangijyi Long
at the location some 130 miles west of Pagan. This location
would place the vessel some 70 miles inside the Northern
Marianas exclusive economic zone. The articles also note that
the "area falls under the joint responsibility of the Coast
Guard and the Japanese Maritime Safety Agency - the Japanese
counterpoint to the Coast Guard." The Commonwealth questions
the authority of any Japanese agency in the Northern Mariana

Islands waters.

REQUESTED FEDERAL ACTION

The Special Representatives of the Governor of the
Commonwealth of the Northern Mariana Islands ask that the

Special Representative of the President:

1. Agree to respond to the Commonwealth's
position Paper on The Tuna Fishery at this meeting

or the earliest possible date before the Ninth Round
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of the Consultations.

2. Assist the Special Representatives of the
Governor in securing an expedited response to its
Freedom of Information Act request for information

related to the tuna fishery.
3. Identify the source of any authority of

the Government of Japan in the exclusive economic

zone of the Northern Mariana Islands.
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By
The Special Representatives of the Governor of the
Commonwealth of the Northern Mariana Islands

For the Section 902 Consultations
on

OCEAN RIGHTS AND RESOURCES

On March 30, 1%5&, during the Third Round of the

Consultations pursuant to Section 902 of the Covenant, the

SPecial Representatives of the G wernor submitted their

P 1

Osition Paper on Ocean Rights and Tesources.' This position

Paper affirms the right of the people of the Commonwealth to

C°ntrol, manage and develop the marine resources of their

®Xclusive economic zone. The Position Paper documented that

the

people of the Northern Mariana Islands have and should

1Compilation of Documents from the Third Round, at 249 (1987).
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retain the full complement of ocean rights in the exclusive
economic zone recognized for coastal states under the United
Nations Convention on the Law of the Sea. The paper proposed
that these rights shoul d be r cognized by the United States
through a mutual consent amendment to the Covenant and that
authority to participate 1n international affairs as

appropriate to a coastal state be form lly recognized by

federal legislation. A draft Joint Resolution to Approve a

Mutual Censent Amendr ent of the Covenant and a draft Northern

Mariana Islands Submerged Lands and Ocean Jurisdiction Act may

be found in the conclusion to the Commonwealth's Position

Paper on Ocean Rights and Resources.?

Since the Northern Mariana Islands proposal on ocean
rights and resources was presented, three years have passed

and four Rounds of Consultations have occurred without a

T spcnse from the previous Special Representatives of the
PYesident. puring that time the United States has
d

ramatically altered its oceans policy without consulting with
the commonwealth. Legislation is pending in the Congress that

Would further change federal oceans policy to the great

214., at 288.
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detriment of the Commonwealth.

Presidential Proclamation 5928, the Twelve-Mile

Territorial Sea. On December 27, 1988, President Reagan

issued Presidential Proclamation 5928. He proclaimed "the
extension of the territorial sea of the United States

(and] the Commonwealth of the Northern Mariana Islands" fyon
three to twelve nautical miles. The Commonwealth had alreagy
established its territorial sea of twelve nautical miles jp
1980 pursuant to its Marine Sovereignty Act; accordingly «the
Commonwealth's territorial sea did not require extension, but

was confirmed by the Proclamation.

H.R. 1405, The Territorial Sea Extension Act. The

proposed Territorial Sea Extension Act, H.R. 1405, has the
stated purpose of ensuring "the orderly implementation in
domestic law of the extension of the territorial sea of the
United States." Section 4 of the bill states that "except as
provided in any law enacted after the date of enactment of
this act, the authority of any Federal agency pursuant to this
statute and the legal rights, interests, jurisdiction or
authority of . . . the Commonwealth of the Northern Mariana

Islands . . . shall not be extended beyond its previous
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geographical limits by extension of the territorial sea of the
United States." Because the Northern Mariana Islands
territorial sea limit was originally established at twelve
miles, its legal rights, interests, jurisdiction and authority
do not require extension. Section 4 1is therefore not

appropriate to the Northern Mariana Islands.

H.R. 2440, the National Seabed Hard Minerals Act. H.R.

2440 would establish a national policy for exploration and
commercial recovery of mineral resources in the exclusive
economic zone. For the coastal States of the Union, the bill
would increase and clarify the role of the State Governments
in the leasing process and provide for State participation in
revenues generated by the leasing of mining sites in the

exclusive economic zone.

The Commonwealth's perspective on this bill differs from
that of the coastal States of the Union. The bill is designed
to remedy certain shortcomings in the hard minerals management
program under Section 8(k) of the Outer Continental Shelf
Lands Act. The Northern Mariana Islands, however, is not
subject to the Outer Continental Shelf Lands Act. For the

Commonwealth, this measure does not remedy flaws in existing
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federal jurisdiction. Rather, it would conflict with existing
Commonwealth authority over the hard mineral resources in the
exclusive economic 2zone and extend entirely mew federal

jurisdiction far across the Pacific Ocean.

Section 316 of the bill is especially prejudicial to the
interests of the No'thern Mariana Islands. This section
provides for the distribution of royalties and other revenues
from mining activities conducted in the exclusive economic
zone. Fifty percent of royalties and all competitive bid
proceeds‘ would be paid directly into the Treasury of the
United States. The remaining fifty percent of royalties are
distributed among affected States according to a formula
giving equal weight to four factors, 1) the shoreline mileage
of the State, 2) the coastal county population of the State,
3) the gquantity of hard minerals first landed in the State,
and 4) the quantity of hard minerals processed in the State.
None of these factors is likely to result in a sizeable

Commonwealth share in the distribution.
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REQUESTED FEDERAIL ACTION

The Special Representatives of the Governor of the
Commonwealth of tThe Northern Mariana Islands ask that the

Special Representative of the President of the United States:

], Agree to respond to the Commonwealth's
Position Paper on Ocean Rights and Resources at this
meeting or the earliest possible date before the

Ninth Round of Consultations.

2. Agree that Presidential Proclamation 5928
confirms the Commonwealth's twelve-mile territorial

sea as set out in Commonwealth Public Law 2-7.

3. Agree to recommend that the President of
the United States oppose enactment and application
of H.R. 1405, the Territorial Sea Extension.Act, and
H.R. 2440, the National Seabed Hard Minerals Act,
to the Northern Mariana Islands at least unfil such

time as our Consultations on Ocean Rights and
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Resources pursuant to Section 902 of the Covenant have

been completed.
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Briefing Paper
For
The Special Representatives of the Governor of the
Commonwealth of the Northern Mariana Islands
For the Covenant Section 902 Consultations
on

Pending Federal Owan Legislation
INTRODUCTION

On April 12, 1990, at the conclusion of the Eighth Round of
the Covenant Section 902 Consultations, the Special
Representative of the President and the Special Representatives
of the Governor Islands reached agreements on the important
issues of: 1) the Tuna fishery, and 2) Ocean Rights and

Resources,

Regarding the Tuna Fishery, the Special Representatives
entered irto a joint recommendation to the President of the
United St= tes that the Commonwealth of the Northern Mariana
Islands 'be included and participate in all future ﬁegotiations
related to the conservation and management of tuna in the Pacific
Region"; and that the UniEgd States "undertake to assist the

Commonwealth to conserve and manage its tuna resources for the
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benefit of the people of the Northern Mariana Islands." The
specific proposals to accomplish these goals offered by the
Commonwealth in its Position Paper on the Tuna Fishery on

November 23, 1986, remain the subject of consultation.

Regarding Ocean Rights and Resources, the Special
Representative of the President and the Special Representatives
of the Governor entered into a Memorandum of Agreement. This
Memorandum of Agreement documented their agreement in principle
that the Commonwealth's proposals offered in its Position Paper
on Ocean Rights and Resources on March 30, 1387, contained a
basis for resolution of the issue. The Commonwealth had
recommended that "the authority and jurisdiction of the
Commonwealth of the Northern Mariana Islands be recognized and
confirmed by the United States to include the sovereign right to
ownership and jurisdiction of the waters and seabed surrounding
the Northern Mariana Islands to the full extent permittec under
international law." Tha recommendation is thus accepted as the
basis for resolution of the issue. More specifically, the
Special Representatives of the Governor had recommended that "the
Commonwealth shall have the rights of a coastal state in the
territorial sea, the contiguous zone, the exclusive economic zone
and the continental shelf as provided in the United ﬁations

Convention on the Law of the Sea; provided that the exercise of
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those rights shall be done in cooperation with the United States
and subject to the responsibility and authority of the United
States with respect to foreign affairs and defense under Section

104 of the Covenant."

These agreements represent dramatic advances in the
consultations tetween the Commonwealth and the United States on
tnese important subjects. Before the agreements with Mr.
Glidden, the United States had simply refused to discuss these
issues with the Commonwealth. As important as the agreements
with the President's Special Representative are, however, they
are only preliminary steps. The joint recommendation to the
President on the Tuna Fishery requires the approval of the
President and implementation by the Federal Government and the
Commonwealth before any real progress in tuna conservation and
management will be made. Further consultation on the specific
proposals made in the Commonwealth's Position Paper is required
beZore a means of implementing the Commonwealth's rights in its

tuna resources is agreed upon.
Similarly, the Memorandum of Agreement on Ocean Rights and

Fesources is an agreement in principle only. It is not a formal

recommendation to the President, but rather an agreemént on the
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"basis," or outline, for such a recommendation. Further
consultation is required before a specific means of implementing

this important policy is agreed upon.

Despite these agreements with the President's Special
Representative, federal policy on the tuna fishery and on the
Commonwealth's rights in its territorial sea and exclusive
economic zone has not improved. 1Indeed, the Congress of the
United States is currently considering several bills that would
make major changes in federal oceans and fisheries policy, often
to the detriment of the Commonwealth of the Northern Mariana
Islands. The main bills of concern in these areas are: 1) the
Fishery Conservation Amendments Act, H.R. 2061; 2) a similar
Senate bi1ll, the Fishery Conservation Amendments Act, S. 1025; 3)
the National Seabed Hard Minerals Act, H.R. 2440; and 4) the
Territorial Sea Extension Act, H.R. 1405. None of these bills
take into account the Commonwealth's laws on these subjects,
notably the Marine Sovereignty Act, Commonwealth Public Law 2-7;
and the Submerged Lands Act, Commonwealth Public Law 1-23,
Neither do they take into account the agreements reached with Mr.
Glidden during the Eighth Round of the Covenant Section 902

Consultations.

121



Briefing Paper on Pending Oceans Legislation
May 25, 1990
Page 5

This Briefing Paper describes the current terms of the four
bills listed above and recommends action that the Commonwealth

should take to preserve its interests on these subjects.

PENDING FEDERAL LEGISLATION

ON FISHERIES AND OCEAN RIGHTS

THE TERRITORIAL SEA.

The Territorial Sea Extension Act, H.R. 1405. On December

27, 1988, President Reagan issued Proclamation 5928, extending
the territorial sea of the United States and of the Commonwealth
of the Northern Mariana Islands to twelve nautical miles. The
President also proclaimed that nothing in the Proclamation
"extends or otherwise alters existing Federal or State Law or any
jurisdiction, rights, legal interests, or obligations derived
therefrom." The President thus attempted to create a twelve-mile
territorial sea that will be recognized under international law,

but that will have no immediate domestic effect.
This proclamation has stirred a lively debate regarding its

domestic effect. Many commentators indicate that, because of the

language of particular federal laws (most notably the Coastal
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Zone Management Actl), the authority and jurisdiction of the
States and the Federal Government are extended to the twelve-mile
limit. Others insist that the language of the Proclamation
controls and that neither State or Federal jurisdiction is
increased by the Proclamation. H.R. 1405 is designed to insure
that no governmental (Federal, State, Commonwealth, or Territory)
authority is extended to twelve miles by the Proclamation without

legislative approval by the Congress.

The Commonwealth of the Northern Mariana Islands should
generally favor the extension of the United States' territorial
sea to twelvé miles, since the Commonwealth established, well
prior to the Presidential Proclamation, its own territorial sea
of twelve miles. That action was based on the international law
in effect during the administration of the United Nations
trusteeship of the Northern Mariana Islands (as set forth in the
United Nations Convention on the Law of the Sea) and on the
historic dominion over waters even beyond the twelve-mile

demarcation by the people of the Northern Mariana Islands.

! H.g. 4030, the "Coastal Zone Act Reauthorization Amendments"
bill, would generally limit application of the Coastal Zone
Management Act to three miles. Section 304(5) defines the term
"coastal zone" to mean coastal waters and adjacent lands "seaward
to the outer limit of State title and ownership under . . . the
Covenant" We have not reviewed this bill or made recommendations
regarding it for this Briefing Paper.
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Formalizing the territorial sea was one of the first acts taken
by the Commonwealth on the establishment of self-government in
the Northern Mariana Islands under the Covenant. Northern
Mariana Island;.Public Law 2-7, Sec. 8 (1980), codified at 2 Com-

monwealth Code Sec. 1123.

Under the Covenant, the people of the Northern Mariana
Islands did not grant to the Federal Government proprietary
rights in or jurisdiction over the territorial sea of the
Northern Marianas, other than as might be reasonably necessary to
carry out federal responsibilities for foreign affairs and
defense affecting the Northern Mariana Islands. Proprietary
rights in and jurisdiction over the submerged lands underlying
the territorial sea of the Northern Mariana Islands previously
vested in the Trust Territory of the Pacific Islands passed to
he Commonwealth on termination of the United Nations trusteeship

pursuant to Section 801 of the Covenant . 2

: Although there is some authority to the contrary, the
Commonwealth should maintain that Section 801 of the Covenant's
grant of real property to the Commonwealth is not limited to real
property above the high-tide. The United States has recognized
the Commonwealth's proprietary interest in the territorial sea
when it leased waters immediately adjacent to the military
retention areas on Tinian and Farallon de Mendinilla.
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H.R. 1405 does not purport to assert proprietary or
jurisdictional authority of the Federal Government over the
Commonwealth's territorial sea. At the same time, the
Commonwealth should be concerned by the naming of the
Commonwealth in section 4 of the bill, because it implies that a
future federal statute could grant to a Federal agency authority
over the Commonwealth's territorial sea that is not granted by
the Covenant. Since H.R. 1405, by extending the territorial sea
of the United States to twelve miles, does not extend the terri-
torial sea of the Northern Mariana Islands beyond its pre-
existing twelve miles and, consequently, does not extend the "le-
gal rights, interests, jurisdiction or authority”" of the
Commonwealth, the phrase "the Commonwealth of the Northern
Mariana Islands," should be deleted from section 4 of H.R. 1405.
Alternatively, the bill should be amended to make clear that the
United States recognizes and confirms the right of the Northern
Mariana Islands to a territorial sea broader than three miles and
that the bill is not intended to grant or reserve to the Federal
Government authority over the Commonwealth's territorial sea not
granted by the Covenant. Draft legislation to accomplish this

purpose is set out below.
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THE EXCLUSIVE ECONOMIC ZONE.

The National Seabed Hard Minerals Act, H.R. 2440.

H.R. 2440 is the most recent bill designed to implement
fresidential Proclamation 5030, which proclaimed the sovereign
rights and jurisdiction of the United States within the exclusive
economic zone. To understand the intention of, and legal
authority for the bill, it is necessary to first take a close

look at Presidential Proclamation 5030.

Presidential Proclamation 5030, the Exclusive Economic Zone

of the United States. Presidential Proclamation 5030 established

the authority of the United States in the 200-mile exclusive
economic zone. The Proclamation states that the United States
"has, to the extent permitted by international law, . .

sovereign rights for the purpose of exploring, exploiting,
conserving and managing natural resources, both living and
non-living, of the seabed and subscil and the superjacent waters
ard with regard to other activities for the economic exploitation
and exploration of the zone." The Proclamation expressly states
that "the United States will exercise these soverelgn rights and

jurisdiction in accordance with the rules of international law."

126



Briefing Paper on Pending Oceans Legislation
May 25, 1990
Page 10

The Proclamation states that the zone is contiguous to the
territorial sea of the Commonwealth of the Northern Mariana
Islands, but limits federal authority relative to the zone
surrounding the Commonwealth in a parenthetical phrase, "(to the
extent conzistent with the Covenant and the United Nations

Trusteeship Agreement)."?

It 13 the Commonwealth's position that the federal
jurisdiction proclaimed in Proclamation 5030 is limited by the
Covenant and the Trusteeship Agreement. The United States was
obligated, under Article 6 of the Trusteeship Agreement to
"protect the.inhabitants against the loss of their lands and
natural resources." Title to the submerged lands offshore the
Northern Mariana Islands, previously held by the Trust Territory
of the Pacific Islands, was conveyed to the Commonwealth under
the real property provisions of section 801 of the Covenant.
Pursuant to the guarantee of self-government in Article I of the
Covenant, the Commonwealth early in its existence formalized its
rights in the exclusive economic zcne by enactrent of
Commonwealth Public Law 2-7, the Marine Sovereignty Act. The

Commonwealth's fundamental position, expressed in the Covenant

e ey

A copy of presidential Proclamation 5030 is attached as
Appendix 13, ‘
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Section 902 Consultations and in testimony and correspondence to
the Congress, is that Presidential Proclamation 5030 should not
be implemented in a way that will derogate from the proprietary
and beneficial interest of the people of the Northern Mariana
Islands in the natural resources of the

exclusive sc onomic zone.

Current terms of H.R. 2440. The current versiopn of H.R.

2440 does not recogniz= the Commonwealth's jurisdictipn over its
exclusive economic zone. The bill would divest the Commonwealth
of its authority to manage and conserve the hard mineraj
resOulceS ©Of its exclusive economic zone. Section 103(3) of H.R.
2440 includes the Commonwealth of the Northern Mariana Islands as
a "coastal State" of the United States, and section 103(19)

defines the Commonwealth to be a "State.®

Section 103(18) or H.R. 2440 defines the term "seabed" to
mean "the seabed, and subsoil therecf, lying seaward from the
baseline from which the United States territorial sea is measured
. . . to distance of 200 nautical miles, or beyond to the outer
edge of the continental margin in accordance with international
law." This definition is especially unfair to the Commonwealth
because it could be interpreted to apply not only to-£he

Commonwealth's exclusive economic zone, but also to its
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territorial sea. The territorial seas of American Samoa, Guam,
the virgin Islands and the Commonwealth of Puerto Rico are

excluded from this definition, leaving them three miles (or, in
the case of Puerto Rico, three marine leagues, 9 nautical miles)

of local jurisdiction.

This anomaly apparently results because the Commonwealth,
unlike the coastal States of the Union and the other insular
areas of the United States, is not subject to a federal submerged
lands act. All of the other United States coastal jurisdictions
have received a quitclaim of federal jurisdiction over the
submerged lands beneath the territorial sea offshore their coasts
by virtue of the Submerged Lands Act (43 U.S.C. Sec. 1301 et
seq.) in the case of the States of the Union; and by virtue of
the Territorial Submerged Lands Act (48 U.S.C.A. Sec. 1705, et
seqg.) in the case of the insular areas. The Commonwealth has not
received such a quitclaim because title to the submerged lands
offshore the Northern Mariana Islands were conveyed to the
Government of the Northern Mariana Islands pursuant to Section
801 of the Covenant. At a minimum the bill should be amended to
indicate that federal jurisdiction does not extend to the

territorial sea of the Commonwealth.
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Section 301(a) gives the Under Secretary of Commerce for
Oceans and Atmosphere general authority to issue "licenses for
exploration and permits for commercial recovery of hard mineral
resources." Section 301(c).makes the rights granted under the
licenses and permits "exclusive” in the permit area. Section
301(d) restrictc zhose eligible for such licenses and permits to
"a person who is a United States citizen, or 2 corporation,
partnership, joint venture, association or other entity organized

. . under the laws of the United States." Similarly, section
313 provides that only vessels of the United States, documented
under U.S. law, and built in the United States may be used for

commercial recovery of seabed minerals under the Act.

Section 307 does provide for consultations between the Under
Secretary and the Governor of each affected state, requiring that
the Governor be given 60 days in which to comment on pending
license applications. Such comments are advisory only, however,
with ultimate authority remaining in the Under Secretary.

Section 308(a)(2) requires that each permittee pay royalties on
the minerals recovered, but the royalties are limited to no more
that 12.5% of gross proceeds and are paid to the United States,
not to the Commonwealth. Section 316 does provide fgr revenue
sharing with affected States. It is unlikely, however, the

Commonwealth would realize any significant revenues under the
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distribution formula set out in the section. Fifty percent of
royalties and other revenues are paid directly into the Treasury
of the United States. The remaining S50% are distri buted under a

formula giving equal weight to four factors, as follows:

1. the shoreline mileage of the State;

2. the coastal county population of the State;

3. the quantity of hard minerals recovered that are first
landed in each State;
4. the quantity of hard minerals recovered that are

processed in each State.

In general, the bill takes no direct account of the location
of the mining activities from which hard minerals are recovered
in distributing the revenues derived from the mining. Unless the
Commonwealth is involved in processing, refining, transshipment
of the recovered minerals, or in base support of the mining
operation, it would not benefit substantiaily from these

revenues.

The Commonwealth should propose that the Northern Mariana
Islands be excluded from the general provisions of the Act, by
being excluded from the definition of the term "Stgte." Further,

the Commonwealth should propose an amendment to the bill that
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would recognize the Commonwealth's jurisdiction over the hard
mineral resources of the exclusive economic zone and provide for
cooperative management of those resources by mutual agreement of
the Commonwealth and the United States. Draft legislation to

accomplish these purposes is set out below.

FISHERIES.

The Congress is currently considering two bills regarding
national fisheries policies. Both are amendments to the Magnuson
Fishery Conservation and Management Act, 16 U.S.C. Sec. 1801 et
seq. The bills carry the same title, "The Fishery Conservation
Amendments Act of 1990." The House bill is H.R. 2061 and the
Senate bill is S. 1025. The Commonwealth's main interest in

these bills is in their provisions regarding the tuna fishery.

H.R. 2061. This bill passed the House of Representatives on
February 6, 1990, by a vote of 396-21. It centains an amendment
regarding tuna sponsored by Representatives Patricia Saiki and
Frank Pallone. The Saiki-Pallone amendment is short, but not
simple. Its main operative provision is the repeal of section

102 of the Magnuson Act. Section 102 currently readé:
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The sovereign rights and exclusive fisheries
management authority asserted by the United States
under section 101 over fish do not include, and may not
be construed to extend to highly migratory species of
fish.

The amendment could permit the United States to assert
sovereignty over the tuna within its exclusive economic zone in
its dealings with foreign nations, without preempting the
Commonwealth's assertion of jurisdiction over tuna in the Marine
Sovereignty Act. This intention may be 1inferred from the fact
that the amendment apparently intends that tuna will continue to
be managed Ey international agreement rather than by unilateral
federal regulation, as is done for most specles under the

Magnuson Act. Subsection (b) of the amendment provides that:

(b)y Secretary of State to Seek Negotiations. --

The Secretary of State shall promptly seek
negotiations with foreign nations for the purpose
of revising existing international agreements
entered into by the United States that are
inconsistent with the assertion by the United
States of fishery management authority owver highly

migratory species.
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Another indication of this intention is that the
Saiki-Pallone amendment, while repealing section 102 of the
Magnuson Act excluding tuna, does not amend Sectien 101 of the
Act (which establishes the claim of the United States to
sovereignty and exclusive fisheries management authority over all
fish within the exclusive economic zone) to include tuna. We are
of the opinion that the Saiki-Pallone amendment to the Magnuson
Act will continue the federal policy of treating tuna differentliy
Zrom other fish by requiring that regqulation be implemented on a
bilateral rather than a unilateral basis. Under the
Saiki-Pallone amendment, the Western Pacific fisheries Management

Council (WESPAC) would not directly regulate or manage tuna.

The Commonwealth offered testimony on H.R. 2061 before the
House Merchant Marine and Fisheries Committee on January 9, 1990,
setting out this interpretation of the Saiki-Pallone amendment
and indicating support for the measure so long as the amendment
was not used to assert exclusive tuna management authority by the
Federal Government. As the House has already passed the measure
and the Senate is considering its own bill, S. 1025, rather than
the House bill, we do not recommend further action by the

Commonwealth on H.R. 2061 at this time.
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S. 1025, This Senate bill, S. 1025 is very similar to the
House bill except in the area of tuna management. A staff
working draft of this bill, circulated March 28, 1990, does not
repeal the tuna exclusion of Section 102 of the Magnuson Fishery
Conservation and Management Act as would the Saiki-Pallone
amendment of H.R. 2061. Instead, the bill contains several
provisions intended to improve the tuna management policy of the
United States by restructuring current international fisheries
agreements and by providing some limited federal authority to

manage the U.S. tuna fleet.

The most notable of these, as reflected in the Staff Working
Draft, are Sections 105 and 120. Section 105 provides for
evaluation of existing international fishery agreements
pertaining to fishing for tuna, and for negotiation of changes in
such agreements as "are necessary to correct inadequacies."

While the section may prove helpful in some cases, it does not
establish a clear policy that the United States tuna fishery be
managed and conserved. Neither does it establish means to
implement such a policy. To the contrary, because of the
definition of "fishing" contained in Section 102 of the draft,
the evaluation of existing international agreements will extend
only to tuna fishing by vessels of the United States? and not to

foreign fishing in the exclusive economic zone. Further, the
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section does not require negotiation of new agreements for the
conservation of American tuna resources, such as those in the

Northern Mariana Islands, that are currently unregulated.

Section 120 of the S. 1025 establishes an Inter-Council
Working Group on Highly Migratory Species with limited authority
over fishing for highly migratory species. The Working Group's
tuna authority is limited to tuna fishing by vessels of the
United States and confined to the Atlantic, Caribbean and Gulf of
Mexico fisheries. It provides no mechanism for regulating the
American Pacific tuna fisheries. The geographical restriction of
the Working Group's authority is appropriate as some tuna stocks
rmay be common to the exclusive economic zones of the five
Regional Councils that are included in the Working Group. By
contrast, the tuna stocks of American jurisdictions in the

central and western Pacific are widely separated from each other.

The Senate Commerce Committee intends to mark-up this bill
before the end of May 1990. Because of this impending action, we
recomnended that the Commonwealth make known its views regarding
this bill to the Senate. On May 8, 1990, Lieutenant Governcr
Mznglona wrote to Ernest F. Hollings, Chairman of the Committee
on Commerce; John C. Danforth, the Ranking Minority Jémber; and

Senator Daniel K. Inouye regarding this bill. The Commonwealth
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has proposed amendments to the bill consistent with the proposals
of the Special Representatives of the Governor in the Covenant
Section 902 Consultations for the consideration of the

Committee. Copies of the Commonwealth's correspondence with the

Senate and the proposed amendments to S. 1025 are set out below.

Driftnet Provisions. Both bills, H.R. 2061 and S. 1025,

contain provisions restricting the use of large-scale driftnets
for tuna and other fishing. The provisions are similar, but not
identical. The House bill would require the United States to seek
an international ban on the use of large-scale driftnets on the
high seas (Sec. 108), whereas the Senate bill calls only for a
moratorium (Sec. 107). Section 113 of both bills would prohibit

the use of large-scale driftrets in the exclusive ecoromic zone.

RECOMMENDATIONS

Proposed Amendment of H.R. 1405, the Territorial Sea Extension

Act.

To assure that the Commonwealth's jurisdiction over a
twelve-mile territorial sea is recognized, confirmedLand

respected by the United States, the Commonwealth should propose
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amendments to H.R. 1405 that would: 1) delete the Commonwealth of
the Northern Mariana Islands from Section 4 of the bill; and 2)
add a new Section 5 to the bill to recognize Commonwealth
sovereignty in its territorial sea as established by Coa.monwealth
Public Law 2-7 and to provide for the extension of federal
authority only with the consent of the Commonwealth Government.
The following is a draft letter to Congress opposing H.R. 1405 as
introduced and proposing amendments to conform the bill to the
agreements reached with the Special Repressntative of the
President during the Eighth Round of the Covenant Section 902

consultations.
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United States Departt it of Swate

o R AT

N f
;{‘%@%ﬁ Washington, D.C. 20520
TN
June 21, 1990

Dear Mr. Glidden:

This is in reply to your request for the United States
position on the principal features of the Position and
Supplementary Position Papers of the Special Representatives of
the Governor of the Commonwealth of the Northern Mariana
Islands for the Section 902 Consultations, dated March 20,
1987, and April 9, 1990 respectively.

Under the position espoused by the Special Representatives
of the Governor, the Commonwealth of the Northern Mariana
Islands would implicitly be granted sovereign rights and
jurisdiction to the exclusive economic zone surrounding the
Northern Mariana Islands, which are under U.S, sovereignty
pursuant to the Covenant that establishes the Northern Mariana
Islands as a Commonwealth. No state, commonwealth or territory

of the United States owns the exclusive economic zone off its
shores,

On February 15, 1975 the representatives of the pecople of
the Northern Mariana Islands entered into a covenant with the
United States to establish a self-governing commonwealth within
the Awmerican political system, which was approved unanimously
by the Mariana Islands District Legislature on February 20,
1975, and by 78.8% of the people of the Northern Mariana
Islands in a plebiscite held on June 17, 1975. Thereafter, the
Covenant to Establish a Commonwealth of the Northern Mariana
Islands in Political Union with the United States of America
was approved by the U.S. Congress (Public Law 94-241, approved
on March 24, 1976, 90 Stat. 263, 48 U.S.C.A. sec. 1681 note)
and the President (Presidential Proclamation No. 5564, November
7, 128k, 51 Federal Register 40398},

Article VIII of the Covenant represents in all aspects an
affirmative grant of rights to the Commonwealth in regard to
real property only, and does not accord to the Commonwealth
control over the exclusive economic zone. In 1976 the Magnuson
Fishery Conservation and Management Act established the fishery
conservation zone of the United States, the inner boundary of
which was the seaward boundary of each of the coastal States.
16 U.S. Code sec. 1Bll. Section 1B802(21) of that Act defined
"States” as including "any other Commonwealth, territory or
possession of the United States."” Consequently the U.S.
Congress has claimed the fishery conservation zone around the
NHorthern Mariana Islands belongs to the United States.
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Presidential Procly &1 ngN , 030 of March 10 1983,
establishing the 200 naud1l al-mile exclusive ¢ Jnomic zone of
.the United States, defined the zone as including the
Commonwealth of the Northern Mariana Islands "to the extent
consistent with the Covenant and the United Nations Trusteeship
Agreement.’

The Commonwealtlh f the Northern Mariana Islands is no
longer 'a trust terrypt ry nd, of its own volition, freely
became incorporated inpt gn ther independent State. Thus,
rights and obligati ng f the trusteeship are superseded by the
rights and dutieg, f the “"parent" State and the Commonwealth as
set out in the Covenant. Had it preferred to become a
sovereign nation in free association with the United States, as
did the Marshall Islands and the Federated States of
Micronesia, it would g mmensurately have enjoyed greater
rights, such as the g., urce rights at issue explicitly granted
to the Freely Associated States under Article II, section
121(b) (1), of thec, mpact of Free Association, Public Law
99-.239, January 14, 1986, 16 U.S5.C.A. sec. 168l note, as
interpreted by the Congress in Section 104(f)) of Public Law
99-239.

Unlike the people of the Freely Associated States, the
people of the Commonwealth gf the Northern Mariana Islands
chose U.S. citizenship and other benefits of commonwealth
status when they entered into close political relationship with
the United States. In so doing they agreed that the ocean
resources in the exclusive economic zone surrounding the
islands would be owned by the United States. The United States
should not grant one commonwealth greater rights than those
enjoyed by all the other coastal states, commonwealths and
territories of the United States.

The Special Representatives would also have the Governor of
the Commonwealth of the Northern Mariana Islands authorized to
negotiate international tuna fishery agreements. Generally
speaking, no state, commonwealth or territory of the United
States has the authority to enter into international
negotiations unless granted by Congress. Their proposal would
also give the Governor the right to veto any tuna agreement
negotiated by the United States and approved by the Secretary
of State. "~ These proposals are inconsistent with Section 104 of
the Covenant which provides that the United States will have
“complete responsibility for and authority with respect to
matters relating to foreign affairs and defense affecting the
Northern Mariana Islands."” They would also be inconsistent :
with Section 904(a) of the Covenant, which requires only that
the United Btates "give sympathetic consideration” to the views
of the CNMI on international matters directly affecting the
CNMI.

The Supplemental Position Paper asserts that the
Commonwealth of the Northern Mariana Islands has a twelve
nautical mile territorial sea by virtue of its 1980 Marine
Sovereignty Act, and that Section 4 of H.R. 1403 is not
appropriate to the CNMI. The extension of the territorial sea
by Presidential Proclamation 5925 of December 27, 1988, made it
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explicit that nothing in the Proclamation "extends or otlerwise
-alters existing Federal or State Law or any jurisdicty ai,
rights, legal interests or obligations derived therefrom."
Rather, the purpose was merely to extend for the purpose of
international law the territorial sea of the United States. As
the Commonwealth came into the Union when the United States
clay ed a three mile territorial sea, it has been and should

% ntinue to be treated on a par with the other coastal States

f t!le United States. Section 4 of H.R. 1405 is theref ore

< PPL priate to the Northern Mariana Islands.

a3

Finally, 1 would draw your attention to the statement in
the supplemental position paper that the territorial sea of the
Northern Mariana Islands was originally established at 12
nautical miles and that the Islands therefore enjoy resource
rights to submerged lands to that limit, as the statement is
inaccurate. As a former possession of Japan, the Islands
enjoyed a territorial sea limit internationally recognized and
claimed by Japan of three nautical miles, a limit which the
United States claimed during the Trusteeship Agreement and
unt 1l 1988. In 1947, the U.S. Supreme Court, in United States
vs. California, 322 U.S.19(1947) found that title to the
resources of the submerged lands belonged to the Federal
Government and not the several coastal States. Congress, under
the terms of the Submerged Lands Act, 43 U.$.C. 130 et segq.,.
conveyed all proprietary interests to the resources located
within three miles from shore to the several coastal States.

In 1974 Congress similarly conveyed, with specific exceptions,
all interests of the Federal Government in the submerged lands
of Guam, the Virgin Islands and American Samoa to the
government of those territories (P.L. 93-435, 8B stat. 1210, 48
U.S.C. 1705). Congress enacted similar legislation in 1980 to
confirm Puerto Rico's title to its submerged lands. Until such
time as Congress may be disposed to enact similar legislation
on behalf of the Commonwealth of the Northern Mariana Islands,
it is clear beyond doubt that title thereto rests in the
Federal Government.

Sincerely,

s

Edward E. Wolfe & —
Deputy Assistant Secretary
Bureau of Oceans and Fisheries Affairs —

The Honorable
Timothy W. Glidden, Esq. T
Special Interim Representative of the President,
) for the Covenant 902 Consultations,
U.S. Department of the Interior,
l8th and C Street, HNW
W& hington, DC.
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Department of § e Commants on CNMI Pomitian Papge
Tuns Fishat

A8 an ovarall obesecvation, the Departmant of Stace finda

the CNMI propesal an the Tuna Fishery inadvisable dus to the
legqal, policy, and squitable considerations set forth balow,

the principal nbjectiaﬁ to the proposal (s the statua of

the CNMI ¢8 & Commonwealth of the United Btates as defined in
tha CGventh{ a statur the people of the lNorthern Marlanas
T

¢hosa of the

free will, In abbreviabtsd form follow (Section

A) the principal arguments againat granting the position the
CNMI espouses in the conmiderationg broader than the tuna {ague
which aubstantiate the prsceding elaven arguments.

A,

{2)

Arqumaents Against the Proposed Tyna roelition of the CNMI

{l) Although Article 1, Baction 10, Clausa 2 of the U.3,
constitution providas that "no State shall, without thae
consent of the Congress, enter into any A¢reament ov
contract with a foreign Power,*® thereby providing for the
possiblility that Congresa ¢an permit & U.85, stats to antar
into an Agraement with othar States (ecountzies), the
latest exprossed lntent of Congrass, am atated (n Article
1, Saection 104 of the Covanant to Isvablish a Commonwealth
of the Nozthern Mariana Ialandas {n Poli{tical Union with
the United Btataes of Amegican (°Covenant®) ias that "the
United ftatos will have 55&*&&11 :usfanltbslity for and
authozity with respact ¢@ ars relating to foreign
affairs and defenoad affeating thea Northern Mariana Ialands
{emphaais added].' This cobjecstion ko the CNMI proposal {a
independent of the problem ralied by Artiocle 1(13) (3) of
the Conatitution tefezring to "Atate” and not lesassr
entities such as a commonwealth, CNMI pacticipation in
the Pouth Pacific rorum Pisharies Agency, an assooiation
of povecelgn Btates, as well as its proposa)l to become a
Party to the Tresaty on Fishegliee between the Governments
ol Certaln pacific Islend Btatas and the Govarnment of the
United Btates of Amerioa ("Oouth Pacific Regional
Pishorias Treaty"), are &lear exercisas of the foreign
affairs povags of the United States,

gubiset to Aeztiele V of the Covsnank, the Conpkitution and
radaral lawa of the United dtates apfly without
distinction to the CNMZ and {ts peoplae, who are citizens
of the United Atataes, Uadar Article 112, Seotlons 301-03
individuala of the Northoen Marianas are declared to he
U.9. cgitigang, Under Article IIX, Bection 304 "olitirens
of the Necrcheen Marians Islands will be entitled to all
privilagas and immunitien of citizenm {n the sevaeral
states of the Unitad gtates,”
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(3)

(4)

(3)

(§)

il =

Article J03(1) (o) of the 1982 United Nations Convention
on the Law of the Jea ("LOS Convention) does not give the
CHMI any right whatever to antsr into treaties in respect
of mattors governed by the LO3 Convention., Only the
United Jtates can aok for foreign affaircs on begnlt ef the
CNMI. The CNMI eannot have {t both wayge on this lLssuas
L.8. anjoy the righes enuring to them as U.9, citizens and.
as a U,8. tecritory and at the same time enjoy the rights
and authority of & sovereign nation. As the Trusteeship
has endad the CNMI {5 patrt of thes Unfted Stataes,

Among other thingwm, the CNMI agserts that since the UN
Becurity Council has not uoted affirmacively on the
terpination of the Truateeship Agraasment, it might be
viewed as continuing to apply to the NMI. The 08Q's firm
position ia that the Nevember 3 Prosidential Proclamation
ended our Trustseship velationahip with the CHMI
government and after the UN Trugteaceship Council confirmed
(with the full support of the CNMI represantative) thas
they had freely afprovad the commenwoalth ralationship
their repreasntacives had nagotiatod wigh U.S,
reprasantatives,

The U,8, juridical peosition on hiihly migratory species ia
not, as indicated in the CNMI position paper, contrary to
internatianal lew but iy fully c¢onaigtent with Article 64
of the LOS Convention, determination whiah in any cass the
CNMI i{s not empowared to make, Tha March 10, 1983 U,8.
EXZ fFroclomation claarly statea that "this Praclamation
does not change exscutive U.8, pulicias..., {ncluding
nighly migratovy opecias 0f tuna which are not subject to
0.8, Jurfgdiotion and require international agresement for
«f2octive management,"®

.Racognition of CHMI reaourae managament and ownwcahip

rights to tuna in the U,8, BE? 0ff the ¢oXats of the CNMI
would eonsravene Congrasalenal {ntent as exprossed in the
Magnuson Fishesries Consezvation and Kanaqement Ack, (MFCMA)
would be inezuiuabla g;a-%-%&g the several coaatal atatoes
and terzitoriaes of tha Unitdd States, would as a
consequende stand little chance of Congjresmional approval,
and would raesult {n gonaidorable losg :06 the V.4,
Treesucry. GSection 3(21) of the MFCMA in defining "atate*
{neludns, L.a., "any other commonwealth, terri{tery, or
poaseasien of the United Gtates." Saction 2{a) (b) of the
MFCMA anvigages A& gggagggt program for the conservation
and managament of tha ary regougves of the United
States. Bection 304(a) of tha mfoma provides that the
Bearatary may provide that all or pagt of the feos
golleoted Under the System shall &acorue to the states,
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(7)

(a)

(3)

(1)

-Jl

recognition of CNMI managament and ownership rights {n the
U,8, BBZ off the ccasts af the CNMI would be incons{stent
with the 0.8, Juridieal Tonition on highly migratoery
specien, would ba lnconsistent with the y,8, ERR
Proclamation of Mareh 10, 1983 and Accompanying Ocean
Pclicy Atatsment, weuld rendey the U.8, juridical position
untenable integnationally, and would require consequential
changes in the MPCHMA, and the 1983 proaclamatien and
Statement. The Departmant does not commant on the marit
or demecits of thim {save, hut confines {tself strioctly to
the {nternaticnal and natlonnl legal ocensequences of wsuch
reqognicion,

Pull mambars ¢f tha Bouth Fraific Ragional Filahariasm “orum
Agancy (FPA) o.nslat solely of govareign entity to tscome
pazty to the PrA, aa well ap illaqal under current
domestio law, Under the relatiohahip negotiatsd betwsen
the United Btates and the CNMI, and approved by the psople
of thw CHHI, the CHMI doas not have the authority to
condugt (%8 own foreign affuirs, The Cook Islands and
Niua do not entail exceptions to this position or
gonatitute precodents fog the CNMI, as New Zealand
recegniies the right of thoese frosly associatod atatss to
condugt thalr own foreign affajirs. Nor do the ook
talands and Niue congtitute sovereign territory of Naw
Zenland and CNMI deas for the Unikted Gtatea., In any cage,
decislons on auoh aoveraign inmaues anze again within the
proregative of tho Unitod 8tatas as asoversign.

As only membaers of sha PPA can be parties to bhe Treaty on
Yigharies Betwawn the Governmenta of cartain Pacific
Ialand 8tatos &nd tha Governmapnt of the Unitad Jtates of
Amarica, The GCNMI would ba unable, notwithatanding the
faderal lasue, to bocoms 3 party thereto,

Article IX, 8setien 904(a) of the covenant provides that
the 0,8, vill ‘give sympathetic consideration to the viawe
of the Qovernment of the Kotthern Mariana Islands ¢n
international matters... and will provide oppoctunities
for the ffeotive pregentation of such views to no less
extent than such oppertunitios are provided to any other
tagritory or pecssegion undec comparable giroumstances.’
The peaition advoeated by the CNMI has not been aocepted
for ths Commonwealth of Puerto Rico, or any other U.3.
tarritory, and tha CNWI has not 2auablighed “that an
rovipion of the covanant changed U,8, policy on thias
saua,

{11) Artigle IX, Ssotion $04(c) of the Covanant providam that:
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3 e It BN HELERHW LULUNUE i)
partiaipate {n regianal anA nehar {arsarnacional
osganizations concernad with economis mattcors when eimilar
partioipation is authorised for any other * ‘rritery or
podsoasion of the United ftates, -

As such the CNMI may noe partioipate in regional or other
intarnacional crganizations such as the PPFA,

3, Addit al tlien

(1) The 1981 Bubmerged Lands Aot {n its definitione
seotion refers to "States® and not U,8, tecritories, trust
territocrias, or tha Commonwealth of Pusctoc Rigo., This
would ‘mply that at the time 0f enactment the lattsr did
not teuelve title to their submerged lands out to three
natutical milas as did the statea, whioh received title
tharein., By axtenaion, this wcuid mean 0.8, non-stace
entities could {n no way be mald ko enjoy title to EXZ and
shelf gegources = Lf they ocertainly could not, as a
logical matter, enjoy tham beyond, Thim interpretation

i3 strengthansd by congresaiénal passage of the
Torritorial gubmezged Lands Act aubasquapnt to the 1931
legialstion which ax g witendad the 1951 compeomise
to U.48, tegritorios an golsn:nionl, an well as additional
aubsaquant lsgislacion whieh did the same for Puerto Rigo.

(2) Tha tjeatment acsorded the Commonwemlth of Puerto
Rico bsyond the tarritorial sea {» instructive, The FCMA
spplieos beymnd the territorial sam of Puerte Rico and the
interior Dopactment haa the duty to perfoim the same OCSLA
functions on the "Puazto Rican”® aholf asg it does £0r the
gtates, It is jojeune to propoas that tha TTPI
repredantatives duzring the astatus negotiations did not
know of the treatment &ccorded Puerte Rico in {ta

cemmonr aalth atatus, Although gqranted that Puerto Rico
Wag not a truyagt kerritory at tha tirna of ita belng

Fregt Jent to oxamine,

{3) 1% mugt be agaumed that EEZ and shelf right wera not
transforedd %o TTPI with aforethought. Thim assumpelon ig
net gainsiid by the ailence of the Covensnt on this issum;
it L raithay affirmed. Per Articla VII! :epresaents in all
papectn an affirmative ¢grank af rights ko the Northern
MarizanRy ~ dverything not aspecifically granted ko the
Marianas the Unitnd States ragecved to {tgelf, This i
aleo true under the Submarged Landa Acte=all net
Spoeifically grantad to the several states remained vagtoed
in the Onitmd ptates., In other worda Hoth were magely
Contigmaticns of the ztakus gyg antg. Purther, in that
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the Nocthern Hariaras was cha rscisiens of ehe raas and
pergonal cighss at thelr pequess and a8 it waw the prite
mevag {n drafsing rany provisiona of the draft sovepnant, -
santps peaforansgn should de apy.ied x3 zhem,

(4) Heei:s and denazics of the Covendn: fsr wze marens
dnide, a3 L0 She cree wish many L35 {asven, %his cannct ce
sown {n vague . If decided (nimicaliy 3 tne Federsl
ANSAZ0gC tRAE gANe 2ou.d Jecve ay an unwelcore procedens
o0 doaling wish fucure ¢.8, tesclesrial lascet, 7w 22
eouzan would be complesely ancishetical %6 odr long-aeld
suzddical pecition on tuna and weuld gonmsinzuze an
ingent fasoney which wa could nos expliain saway, As therzw
is no tea"on for kho Execubive Bzanch not %o krgab thin
{ssue conegvagively, @ bellave sueh the profezred
courae. The Foderal judielary {9 of course qopan &9 the
dcve snment of the Nozvhern Hapianag L2 L% wishes to
chaslenge dhe Execucive Bganch on this iBsuo.,

(8) Therw (8 a fundamantal dilffarence botwWeen the righus
endur she U,M. Chazsey of a srustaeshlip serribsvy which
segomes an i{ndapandant geats At the teenmination OFf %he
szua seuship ANd such tarpibory which of 153 dwn Volition
fza8 1y becames {ncorperawed {nco andther indspendent
Juate. Ita rightes and the duties of the "parent' Jeate (n
such & caxs @re Iovi:n!d by sonuract, which disaolvey and
supe cs edes the rights dnd obligation s of :he truateeship
and the trustae regpectively, Tor thia vesson nMany of the
aIgUmI nts the CYMI M kes baged on V.8, obligstions ssaumd
on hammlf of che CNMZ 3@ tho Trumsteeshlip Powar and the
cighty of the CHNMI as the trustoadNip terrisory are not {n
s0ing, 7~hiw iz also Spuw for obligatiens the UB tcok on
tahsid ¢f the Nopehern Marianas Ln U8 leqislatien during
the Trugteaship, Those ¢hligaciona age not and Ware not
55 o zad Ra applicable 30 A U.8, commonvaalth, & atauus
ney 1nvisaged Jor the CNMI st the tina,

148

Phd SEE9-EEC EwB S08d 6@:2T B8, 41 13C

# § YOZIEH e SCEY £E€9 gopTAM aPy*® !HY Q¥ (88-81-01 682 43140037131 XOHIX



THE SPECIAL REPRESENTATIVE OF
THE PRESIDENT OF THE UNITED STATES
and
THE SPECIAL REPRESENTATIVES OF
THE GOVERNOR OF
THE COMMORWEALTH OF THE NORTHERN MARIANA ISLANDS

MEMORANDUM OF AGREEMENT
ON
CCEAN RIGHTS AND RESQURCES

April 12, 1990

The Special Representative of the President of the United
States and the Special Representatives of the Governor of the
Commonwealth of the Northern Mariana Islands, appointed pursuant
to Section 902 of the Covenant to Establish a Commonwealth of the
Northern Mariana Islands in Political Union with the United States
of America, met and conferred at the Eighth Round of Consultations
pursuant to 902 in Saipan, on April 9 through 12, 199%0.

The Special Representatives of the President and the Governor
agreed in principle to a basis for resolution of the issue of
"Ocean Rights and Resources." This issue was raised by the Special
Representatives of the Commonwealth in a position paper submitted
in our consultations on March 30, 1987. The issue concerns the
authority of the Commonwealth of the Northern Mariana Islands to
conserve, manage and control the marine resources in the waters and
seabed of the territorial sea and exclusive economic zone of the
Commonwealth for the benefit of the people of the Northern Mariana
Islands.

The Special Representative of the President agrees to support
the Commonwealth's proposal that the authority and jurisdiction of
the Commonwealth of the Northern Mariana Islands be recognized and
confirmed by the United States te include the sovereign right to
ownership and jurisdiction of the waters and seabed surrounding the
Northern Mariana Islands to the full extent permitted under
international law. Under this proposal, the Commonwealth shall
have the rights of a coastal state in the territorial sea, the
contiguous zone, the exclusive economic zone and the continental
shelf as provided in the United Nations Convention on the Law of
the Sea; provided that the exercise of those rights shall be done
in cooperation ,with the United States and subject to the
responsibility and authority of the United States with respect to
foreign affairs and defense under Section 104 of the Covenant.

149



Agreement on Ocean Resources
Eighth Round

April 12, 1990

Page 2

In addition, the proposal provides that the Northern Mariana
Islands shall, with the approval of and in cooperation with the
United States, participate in regional and international
organizations which are concerned with intermnational regulation of
the rights set out above, and may enter into treaties and other
international agreements regarding the exercise of those rights,
including such treaties and agreements relating to the harvesting,
conservation, management, exploration or exploitation of the living
and non-living resources from the marginal sea.

The United States assist or act on behalf of the Northern
Mariana Islands in the area of foreign affairs as may be requested
by the Northern Mariana Islands, and mutually agreed from time to
time, to such extent as is required for the exercise of the rights
of the Northern Mariana Islands in the exclusive economic zone.

The Special Representative of the President agrees to support
this proposal for resolution of the issue within the Government of
the United States, to seek agreement to the proposal within other
agencies of the Government of the United States. The Special
Representative of the United States will consider technical advise
on appropriate means of recognizing, confirming and implementing
the described rights of the Northern Mariana Islands in its
territorial sea and exclusive economic zone and will respond to the
Commonwealth's other proposals for resolving this issue at the
earliest possible date.
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Agreement on Ocean Resources
Eighth Round

April 12, 1990

Page 3

Respectfully Submitted,

Timoth . Glidden
Special Representative of
the President of the
United S-ates

Special Representatives
of the Governor of the
Commonwealth of the
Northern Mariana Islands
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THE SPECIAL REPRESENTATIVE OF
THE PRESIDENT OF THE URITED STATES
and
THE SPECIAL REPRESENTATIVES OF
THE GOVERNOR OF
THE COMMONWEALTH OF THE MORTHERN MARIANA ISLANDS

AGREEMENTS AFTER THE EIGHTH ROUND OF CONSULTATIONS

April 12, 1990

The Special Representative of the President of the United
States and the Special Representatives of the Governor of the
Commonwealth of the Northern Mariana Islands, appointed pursuant
to Section 902 of the Covenant to Establish a Commonwealth of the
Northern Mariana Islands in Political Union with the United States
of America, having met and conferred at the Eighth Round of
Consultations pursuant to Section 902 in Saipan, on April 9 through
12, 1990, have agreed to the following:
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Agreement at the
Eighth Round
April 12, 19%0
Page 5

OCEAN RIGHTS & RESOURCES

15. The Special Representatives of the President and the
Governor will send to the President a Jjoint recommendation
that the Commonwealth of the Northern Mariana Islands has the
authority to conserve, manage and control the marine resources
in the waters and seabed of the territorial sea and exclusive
economic zone of the Commonwealth.

16. Pending technical review, the Special Representative of
the President agrees to support the legislation proposed by
the Commonwealth of the Northern Mariana Islands to approve
a mutual consent amendment of the Covenant recognizing the
Commonwealth's Jjurisdiction over its territorial sea and
exclusive economic zone.

TUNA FISHERY

17. The ‘Special Representative of the President will respond
to the Commonwealth's position paper on Tuna Fishery at the
earliest possible date, once sufficient information has been
passed to the Commonwealth that is not of a classified nature.

18. The Special Representatives of the President and the
Governor jointly agree to request that the President direct
the Secretary of State to include the Commonwealth of the
Northern Mariana Islands in discussions on Tuna Fishery in the
Pacific region.

19. The Special Representative of the President will assist
in securing a response from the Department of State to a
request made by the Special Representatives of the Governor
under the Freedom of Information Act.

20. The Special Representative of the President will endeavor
to obtain any information available on the source of
authority, if any, of the Government of Japan to operate or
have a presence in the exclusive economic 2zone of the
Commonwealth.
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Timothy W/ Glidden
Special Representative of

the President of the
United States

Agreement at the
Eighth Round
April 12, 1990
Page 6

aria T. Pangelinan

Special Representatives
of the Governor of the
Commonwealth of the
Northern Mariana Islards
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TITLE 2
NATURAL RESOURCES

DIVISION 1
MARITIME AND COASTAL RESOURCES

CHAPTER 1
Marine Sovereignty Act of 1380.

§1101. Short Title,
This Chapter may be cited as the "Marine Sovereigniy Act of
1980",

Source: PL 2-7, §1.
Article 1. General.
§illl. vegislative Findings.
§1112, FPurposes of Chapter.
§1113. Definitions.
§1114. Declarations.

§1111. Legislative Findings.
The Legislature [inds that:

(a) The people of the Northern Mariana Islands have
traditionally been a seafaring people, sailing hundreds of
miles from their home islands n order to provide for their
needs by utilizing the resources of the sea.

(b} The people of the N¢-thern Mariana !siands are
dependent on the resources of the =zea for their economie,
social, and political survival and growth.

{c) Foreign interests have bgen exploiting these
resources at an increasing rate without benefit to the poople
of the Northern Mariana Islands and without regard to the
conservation, environmental protection, and =cientific
management necessary to ensure continued aveilability of
such rescurces.

{(d) In order to effectively utilize and conserve such
resnurces, it is necessary to establish a regime to con:irol
the exploitetion thereof.

(¢) The Revised Informal Composite Negotinting Text
of itne United Nations Conference on the Law of the Seca

2-101
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2 CMC, Div. 1

(hereafter referred to in this Act as the " ¢NT", which term
shail include any amendment, further rev 45'B, § Hocessor
thereto} embodies and represents gherally  accepted
principles and practices of customary international law
regarding the rights of coastal states in their yrrounding
waters.

(f) The ICNT provides that the nights recognized or
estoblished therein to the resources of a territory such as
the Commonwealth shall be vested in the inhabitants of that
territory, 1o be exercised by them for their own benefit and
in sccordance with their own needs and requirements.

(g) The Northern Mariana Islands is constituted wholly
by & single archipelago, being & group of islands, inter-
connecting waters, and other natural festures which are so
closely interrelated that they f{orm an intrinsic geographical,
economic, 8end political entity, and have been historically
recognized as such, thus qualifying as an archipelagic state
under the ICNT,

{h) The Northern Marisna Islands has a water to land
ratio not greater than nine to one and, pursuant to the
i{CNT, may draw straight archipelagic baselines joining the
outermost points of the outermost islands and drying reefs of
the archipelage and enclosing its archipelagic waters.

{1} Pursuant to the ICNT, the Commonwealth, as an
archipelagic stete, may esteblish a territorial sea, exclusive
economic zone, and contiguous zone, each of which may be
measured from its archipelagic baselines,

Source: PL 2-7, §2,

$1112, Purposes of Chapter.
The purposes of this Chapler are:

(a) To preserve and protect the traditional rights and
interests of the people of the Northern Mariena Islands in
the surrounding sea and the resources thereof;

(b} To ensure the continued availability of such
resources for future generations by establishing jurisdiction
over such resources;

{(c} To exercise for the benefit of the people of the
Northern Mariana Islands, in accordance with their needs
and requiremenis, &ll rights to the marine resources which
accrue to the people pursuant to customary international law,
including the ICNT:

{d) To provide for & system of archipelagic baselines
surrounding the islands and reefs of the Commanwealth;

2-102
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2 CMC, Div. 1

{e) To establish a regime of archipelagic waters within
such baselines and delimit the internal waters of the
Commonwealth within such archipelagic waters;

(f) To establish a territorial sea scawsrd of such
haselines;

(g) To establish an ¢ xclusive econonic ® ¢ s eaward of
the territorial =ea;

(h) To establish ac o guous zore wittin the excdusive
econamic zone; and

(i) To provide for interim rqu Rtion of activities
within the archipelagic wates , the terrio rial sea, and the
exclusive economic zone,

Source. PL 2-7, §3.

§1113. Definitions.
As used in this Chapter. the term:

{a) "Archipelagic waters” means the waters enclosed
by the bagelines.

(b) "Bageline" means one of a series of line segments
established pursuant to Section 1121 which encloses the
archipelagyc waters and from which the territorial sea,
exclusive pconomic zone, and contiguous zone are measured.

(c) "Cyntiguous zone" means an ares contiguous to the
territorial cea, within the exclusive economic zone, as
established in Section 1125,

(d) T"Exclusive economic zone™ means an srea beyond
and adjacent to the territorial ses, as established in Section
1124,

(e) "Internal waters” means the waters delimited
pursuant to Section 1122,

{fY "Mile” means a nautical mile of 6,076.115 feet or
1,852 meoters.

(g) "5State”™ mecans any general purpose unit of govern-
ment, whether or not sovereign, which registers or
documents vessels under its own flag or exercises juris-
diction over any portion of the land or sea, and includes the
Commonwealth, but does not include any agency of local
government established under Article VI of the Commonweslth
Constitution. ®

2-103
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{h) "Territorial Sea" means a belt of sea beyond and
adjecent 1o the archipelagic waters, as established in Sec-
tion 1123,

Source: PL 2-7, &4,

$1114. Declarations,

(a8 The Legislature declares, on behalf af the people
of the Northern Mariana Islands, that the sovercignty of the
Commonwealth extends beyond its land area to its internal
waters, archipelagic waters, and territorial sea, regardless
of their depth or distence from the coast, as well 85 to their
air space, seabed, and subsocil, snd the resources contained
therein.

(b) The Legislature declares, on behalf of the neople
of the Northern Mariana lslands, that the Commonwealth has
sovereign rights in the exclusive economic zone for the
purpose of exploring, exploiting, conserving, and managing
the natural resources, whether living or non-living, of the
segbed, subscil, and superadjacent waters of such zone, and
with regerd to other sctivities for the economie exploitation
of the zone, such as the production of energy from the
water, currents, and winds, The jurisdiction of the
Commonwealth in the exclusive economie zune also extends
to:

(1) The establishment and wuse of artificial
islands, installation:s, and structures, and of reasonable
safety zones related thereto;

(2) Marine scientific research:

{3} Protection and preservation of the marine
environment, including prevention of pollution f{rom
outside the zone which poses a threat or risk of harm
to resources within the zone; and

(4} Al other rights which may appertain to the
Commonwealth in such zone pursuant to the ICNT and
other customary international law,

{¢) The Legislature declares, on behalf of the peop'e
of the Northern Warigna Islands, that the Commonwealth wll
exercise in the contigidous zone the control necessary to:

(1) Prevent infringement of Commonwealth
customs, fiscal, immigration, or sanitary regulations
within the territorial sea or the territory of the
Commonwealth; and

—
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(2) Punish infringement of such regulstions
committed within the territorial sea or the territory of
the Commonwealth,

Source: PL 2-7, §5.

Article 2. Archipelagic Baselines
and Maritime Zones.

€1121. Archipelagic Baselines,
§1122, internal Waters.

$1123. Territorial Sea.

#1124, Exclusive Economic Zone.
§1125. Contiguous Zone.

§1121. Archipelagic Baselines.

{a) ‘The Director of Natural Resources is authorized
and directed to draw archipelagic baselines pursuant to this
Section on charts of a scale or scales adequate for
determining the baselines, and shall transmit the charts to
the Attornev General not later than 60 days after the date of
enactment of this Chapter. Upon such transmittal, the
charts will be deemed to be officially recognized by the
Commonwesalth. The Attorney General shall promptly give
due pubticity to such charts and shall deposit a copy of
such charts with the Secretary-General of the United
Nations.

(b) The baselines shell be drawn in straight line
segments and shell join the outermost points of the outermost
islands and drying reefs of th. Commonwealth; provided,
that the ratio of the area of the water to the area of the
land (including as lend all waters lying within the fringing
reefs of any island, the wsters of any lagoon, and the
welers surrounded by the islands of Maug) shall not exceed
nine to one,

{c} The length of any baseline shall not exceed 100
miles, except that up to 3 percent of the total number of

baselines may exceed that length, up to & meximum lengih of
125 miles.

(d) The drawing of such beselines shall not depart to

any appreciable extent from the genera! configuration of the
archipelago.

(e¢) The basellnes shall be drawn to and from low-tide
elevations, except that no low-tide elevation situsted at a
distance more than 12 miles from the nearest island shall be
the end poilnt of eny baseline unless it is marked by &
lighthouse or similar installation which is permanently sbove
sea level. .

Source: PL 2-7, §6.
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§1122, Internal Waters.

Within {he archipelagic waters, the Director of Natural
Resources shall draw closing lines for the delimitation of internal
waters. Such lines shall be drawn between appropriate low-tide
elevations, and shall surround each island or group of islands,
including any reef system, lagoon, or bay. The waters between
Tinian and Aguiguan and between Tinian and Saipan, as well as
the waters surrounded by the islands of Maug sre specifically
included as internal waters. The requirements of Section 1121(a)
shall apply to lines drawn pursuant to this Section.

Source: PL 2-7, §7.

§1123. Territorial Sea.

The terrltorial sea of the Commonweaith shall have a breadth
of 12 miles. The inner limit of the territorial sea shall be the
archipelagic baselines established pursuant to Section 1121, The
outer limit of the territorial sea is the line every point of which
i at a distance of 12 miles from the nearest point of the baseline,

Source: PL 2-7, §8.

§1124, Exclusive Economic Zone.

() The exclusive economic zone of the Commonweslth
is hereby established, The inner limit of the zone shall be
the outer limit of the territorial sea, as established in
Section 1123, Except as provided in subdivision (b) of this
Section, the outer limit of the zone is the line eve-y point of
which is at a distance of 200 miles from the nearest point of
the baselines.

(b} Where the outer limit line of the exclusive economic
zone would extend into a similar zone or the territorial sea
of an adjacent state, the boundary shall be delimited by the
line every point of which is equidistant from the nearest
point of the baselines and from the nearest point of any
similar line drawn by the adjecent statle, or, if the state has
not drawn any line, from the nearest landfall of that state.
The Governor may, by agreement with any adjacent state,
either directly or through eny appropriste entity, delimit a
different boundary in accordance with equitable principles
and taking sccount of all relevant circumstances. Any such
sgreement shall teke effect only after it has been submitted
to the Legislature, and only if the Legislature does not,
within 20 davs after the date of receipt of the sgreement,
adopt & joint resolution disapproving the agreement.

(¢} The requirements of Section 1121(a) shall apply to
the outer limit lines of the exclusive economic zone and any

line of delimitation drawn in accordance with subdivision (b)
of this Section, except that lists of geographical coordinates
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of points, specifying the geodetic datum, may be substituted
where appropriate for any chart required by Section 1121.

Source: PL 2-7, §12,

§1125. Contiguous Zone,

There is hereby established a zone within the exclusive
economic zone, contiguous to the territorial sea, which shall be
known as the contiguous zone. The inner limit of the contiguous
zone shell be the outer limit of the territorial sea, The oauter
limit of the contiguous zone is the line every point of which is at
a distance of 24 miles from the nearest point of the baselines.

Sourre; PL 2-7, §14.

Article 3. Rights of Other States
in Sovereign Waters,

§1131. Existing Submarine Cables.

§1132. Innocent Passage.

§1133. Sea Lanes Passage.

§1134. Rights of Other States in the Exclusive
Economic Zone.

§1135. Implementation.

§1136. Relationship with the United States.

§1131. Existing Submarine Cebles.

Without “prejudice to the sovereignty declared in Section
1114(a}, the Commonwealth will respect any existing submearine
cable passing through the interna waters, archipelagic waiers, or
territorial sea without making & landfall and will permit the
maintenance and replacement of the cables upon recelving due
notice of the location of the cables and the intention to repair or
replace the cables; provided, that the repair or replacement shall
be subject to such regulation as may be necessary to ensure the
security and environmental protection of the Commonwealth.

Source: PL 2-7, §9.

51132, Innocent Passage.

The Commonwealth recognizes that the ships of all states
enjoy the right of innocent passage through the archipelagic
waters (other than internal waters) and the territorial ses, In
accordance with customary international law and subject to the
provisions of Section 1133, The Commonwealth reserves the
right to suspend temporarily in specified areas of its archipelagic
waters or territorial sea the innocent passage of forelgn ships, if
such suspension is essential for the protection of the security of
the Commonwealth. Such suspension shall be without discrimi-
nation in form or in fact among foreign ships, end shall take
effect only after having been duly published.

Source: PL 2-7, §10.
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§1133, Ses Lancs Paszage.

(a) The Director of Commerg» and Lubor., nfter
consultation with the Attorney General and the Director of
Hatural Resources, and any cumpetent  international
orgranization, may designate and puplicize sen lgnes .qnd
routes for the safe, continuous, and expeditious passage o
foreign ships and aircraft through o over the ardupel ofic
waters and territorial sea. The Comromwedth recaginizes
that all ships and aircraft enjoy the right of archipelagic g
lanes passage in such sea lanes and a'v roatos.

{(b) As usecd in this Section, the term "archipelagic sea
lanes passage" means the exercgise in accordanee ttith
applicable international conventinns and cd stomary
interpational law, including the 1CNT., of the rights of
navigation and overflight in the normal mode solely for the
purpose of continuous, expeditious, and unobstructed transit
between one part of the exclusive economic zone of the
Commonwealth and another part ol such zone.

{c) In designating sea lanes and air routes, or any
traffic separation schemes within such routes, or anvy
substitute route or scheme, the Director of Commerce and
Labor shall conform to customary international law, and shall
meke and publicize those designations and issue rules and
regulations relating thereto in a manner consistent, to the
maximum extent practicable, with the provisions of the
ICNT.

(d) if the Director of Commerce and Labor has not
designated sea lapes or air routes pursuent to this Section,
the right of archipelagic sea lanecs passage may be exercised
through the routes normally used for international naviga-
tion.

Sources PL 2-7, §11,

§1134, Rights of Other States in the Exclusive
E conomic Zone.

Subject To the jurisdiction declared in Section 1114(b) and
the limits and duties established by International conventions, the
JCNT, or customary internationszl law, the Commonwealth
recognizes that in the exclusive economic zone all states enjoy the
freedoms of navigation, overflight, end laying of submarine cables
and pipelines, and other internationslly lawful uses of the seu
related to such freedoms.

,.S_‘ET_E-‘ PL 2-7, §13.

§1135. Implementation.

(a) The sovereignty end jurisdiction of the Common-
weilth in the internal waters, archipelagic waters, territorial
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sen, exclusive economic zone, and contiuous zone shall be
exercised pursuant to the laws of the Commonwealth, and
shall, to the maximum extent practiceble, eonform to
applicable international conventions and customary
international lew, ineluding the ICNT. The Governor shall
promptly inform the Legislature when any change in such
conventions or such jaw suggests a need for change in the
laws of the Commonwealth.

{(b) In the absence of any !aw for the management of
uny resource or activity, the protection of the <nvironment,
or the exercise of appropriate governmental tunctions, in the
areas referred to in subdivision (a), the Governor may,
except as otherwise provided in this Chapter, provide by
Executive Order for interim regulation of such matters.

Source: PL 2-T7, §15,

§1136. Relationship with the United States.

The Legislature recognizes the specisl relationship between
the Ccmmonwealth and the United Ststes, Pursuant to that
relationship, nothing in this Chapter shall be taken to impose any
impediment te any lawful action taken by the Government of the
United States for the defense and security of the Commonweslth
or of the United States; provided, that the United States takes
every practicable precaution to protect the marine environment
and complies with any applicable Federal law,

Spurce: PL 2-7, §i8.
Article 4. Enforcement.,
§1141, Remedies and Penelties.
§1142. Conforming Amendments t¢ Submerged Lands Act.
§1141. Authorization.

§1141. Remedies and Penalties.

{(a) (1) The Director of Commerce and Labor or his
nuthorized representative, with regard to archipelagic
sea lanes passage, and the Governor or any person
designated pursuant to anv Executive Order issued
pursusant to  Section 1135(b). or the authorized
representative of the Governor or of his designee, with
regard 10 other matters, may take such measures,
including boarding, inspection, =&nd arrest of any
person, vessel, or aircraft, as may be necessary (o
ensure compliance with this Chapter, or anv regulation
issued under this Chapter, und the right of kot pursui
shall apply.

(2) Any vessel or aircraft utilized to carry out
the provisions of this subdivision (a) shal! be cleariy
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marked and identifinble as being o government ervice
and shall be specifically authuriz @ to sich effect.

(3) In eny case of arred o detqitien of a
foreign vessel or aircraft pursuant to this Sedion. the
Commonwealth official taking thd adion dall pronptly
notify, or cause to be notified, t v a1 gh any appr priate
channel, the flag date of the vesel o airagaft
regarding the adion taken nd v penalty
subsequently imposed.

{4) Any fodq vesel o oo arredod in the
enforcement of any  law or reGrulag’cd regarding the
toaking of living rcmurces in o {rom the exclugve
economic zone dall be promptly rdeased upon the
posting of reasonable bord or dha = airity.

(b) At the requed of any persm wthomzel to take
action pursuant to subdivigon (a), the Attorner G aeral
shall institute a civil action in any cart of recod having
jurisdiction for a temporary restrain pg oder, in pnetion, or
other appropriate remedy to enforce my providon of this
Chapter or any regulation isued under this Chapter.

(c) Any person who violates &ny provision of this
Chapter or any regulation issued under this Chapter, or who
makes any false statement or representation to any official
authorized to take action pursuant to subdivision (a}, shall,
upon conviction, be punished by a fine of not more than
$10,000 plus forfeit of any resources taken in violation (or
the value of such resources), or by imprisonment for not
more than one vear, or both, except that imprisonment shall
not be imposed for any violation regarding the taking of
living resources in or from the exclusive economic zone by a
foreign vessel! in the absence of any agreement to the
contrary between the Commonwealth and the flag state of
such vessel. In the case of a knowing and willful violation
subject to punishment by imprisonment, the court may, in
addition to any other penalty, declare a vessel or eircraft
forfeit to the Commonwealth. Each day that a violation
continues shal! constitule a separate violation.

(d} Whenever a corporation or other entity is subject
to prosecution under subdivision (c), any officer or agent of
such corporation or entity who knowingly and willfully
asuthorized, ordered, or carried out the proscribed activity
shall be subject to the same fines or imprisonment, or both,
as provided for under that subdivision.

(e) The remedies and penalties prescribed in this
Section shall be concurrent end cumulative and the exercise

of one shall not preclude the exercise of the others.
Further, the remedies and penalties prescribed in this
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Sectivn shall be in addition to any other remedies and
penalties afforded by any other law or regulation.

Source: PL 29, §16,

§1142. Conforming Amendments to Submerged
Lands Act.

Except ds otherwise provided in subdivi sons (a) and (f)} of
Secton 1212 and in Section 1231 of the Sub merged Lends Act,
nahihg in this Chapter shall be construed to mend, modify, or
alter in any way the provisions of that Act.

Source: PL 2-7, §17(a).

§1143. Authorization.

There are hereby suthorized to be appropristed such funds
as mBY be necessary to carry oul the provi dons of this Chapter,

Source: PL 29, §19.
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CHAPTER 2,
Submerged Lands Act.

§1201. Short Title.
This Chapter may be cited as the "Submerged Lands Azt".

Source: PL 1-23, §1.
Article 1. General.

§1211. Purpose.
§1212. Definiticns.

§1211. Purpose.

The purpose of this Chapter is to provide for the
exploration, development and extraction of petroleum deposits or
rineral deposits in submerged lands of the Northern Mariana
Islands and to provide that the Department c¢f Natural Resources
chall establish procedures for the granting of expleration
fizences, development leases and permits for the extraction of
petroteum deposits and other mineral deposits by qualified entre-
preneurs, subject to spproval or disapprova by both houses of
the Commonwenlth Legislature by a joint resolution.

Source: PL 1-23, §2.
§1212, Definitions,

Tn this Chaptler, unless the context otherwise requires, the
following definitions apply:

(a) "Submerged lands" means all lands below the
ordinary high water mark extending seaward to the outer
limit line of the exclusive economic zone established pursuant
to the Marine Soverecignty Act of 1980 (commencing with
Sazetion 1101 of Chapter 1 of this Division) or to any line of
delimitation between such zone and a similar zone of any
adjacent State.

(b) T"Directar” means : Director of the Department of
Natural Resources,

(¢) "Exploration License” means a license granting
rxploratory rights for petroleum deposits or other mineral
Jeposits granted by the Director of the Department of
Natural Respurces.

{(d)} "Development Lense” means a lease granting
extraction righis for petroleum deposits or other mineral

deposits granted by the Director of the Department of
Natural Resources.
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) "Permit" means a permit granting cxtraction rights
for petroleum deposits or other mineral deposits granted by
the Dim ctor of the Department of Natural Resources,

<) "In submerged lands" mesns within, upon, under.
orof thesesmed or subsoil of submerged lunds. or any combina-
tion af such lgi ity ns.

Source: PL 1-23, §3, as amended by PL 2-T,
BHOIGE

Article 2. Licenses, Leases and Permit:.

§1221. Management of Submerged Lands.
§1222. License, lease or Permit Required.
§1223. License, Lease or Permit; Approval by Legisiature.

§1221. Management of Submerged Lands.

The Director shall be responsiblé jor the management, use
and disposition of submerged lends off the coast of the Common-
wealth. He shall have the following powers and duties:

(a) To grant exploration licenses and development
leases regarding petroieum deposits or mineral deposits which
may be located in submerged lunds;

(b} To issue permits for the purpose of extracting
petroleum or mineral deposite which may be located in
submerged lands; and

{c) To adopt rules and regulations not inconsistent
with thiz Chapter establishing gqualifications and conditions
regarding exploration licenses, development leases and
permits for the extraction of petroleum or mineral deposits,
These rujes and regulations shall not grant a lease or permit
any use of submerged lands which would adversely affect the
protection and preservetion of marine resources and the
rules and regulations shell insure that the Commonwealth is
ndequately compensated for petroleum and mineral deposits
extracted {rom submerged lands.

Source: PL 1-23, §4.

§1222. License, Lease or Permit Reauired.

No person, partnership or corporation stall engage in any
axploration, development or extraction of petroleum deposits or
mineral deposits which may be located in submerged Jands off the
coast of the Commonwealth without first having obtained from the
Director a license, lease or permit to engage in or conduct such
activity.

Source: PL 1-23, §5,

e
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§1223. License, Lease or Permit: Approval by Legislature.

Prior to the issuance of any exploration license or develop-
ment lease or permit, the Director shall submit the terms and
conditions of the license, lease or permit to the Presiding Officers
of both houses of the Legislature and the Legislature shall have
the exciusive right to approve, disapprove or modify the
provisions of any exploration license, development Ilease, or
permit to extract petroleum deposits or mineral deposits,
Approval, disapproval or approval with modirication shall be in
the form of 5 feint resolution duly adopted bv both houses of the
Commonwenith Legislature, a copy of which shall be transmitted to
the Director not later than 90 davs tullowing the date of receipt
of a proposed license, lease aor persut. in the event that the
Legislature fails to act within 50 cays tollowing the date of
receipt of any exploration liernse, development lease or permit to
extract petroleum and mineral deposits, it shall be deemed to have
approved it. The Director shall issue a license, lease or permit
within 30 days of receipt of a certified copy of the joint
resolution approving such license, lease or permit,

Source: PL 1-23, §6.
Article 3. Remedies and Penalties.
§1231. Remedies and Penalties,

§1231. Remedies and Penalties,

(a) (1) The Director or his authorized representative
may take such measures, including the boarding or
inspection of any vessel, artificial island, installation,
or structure, or the arrest of any person or vessel, as
may be necessary to ensure compliance with the provi-
sions of this Chapter or any rule or regulation issued
under this Chapter, and the right of hot pursuit shall
apply.

(2) Any vessel or aircraft utilized to carry out
the provisions of this subdivision shall be clearly
marked and identifiable as being on government service
and shall be specificelly authorized to such effect.

(3 In any case of arrest or detention of a
foreign vessel pursuant to this Chapter, the Director
shall promptly notify or cause 1o be notified, through
any appropriate channel, the flag State of such vessel
regarding the action taken and any penaity sub-
sequently imposed.

(b) At the.request of the Director, the Altorney
General shall institute a civil action in any court of record

having jurisdiction for & temporary restraining order,
injunction, or other appropriate remedy to enforce any
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provision of this Chapter or any rule or regulation issued
under this Chapter.

(e) if any person fails 1o comply with any provision of
this Chapter, or any rule or regulation issued under this
Chapter, «fter nolwwe of such feilure and expiration of any
seasonable peried allowed for corrective action, such person
snall be linble far a civil penshy of not more than $10,000
for each day of the continuance of such failure, The
Director may assess, collect, and compromise any such
penalty. No penalty shall be assessed until the person
charged with a violation has been given an opportunity for a
hearing.

{d) Whenever the holder of any license, lease, or
permit fails to comply with any of the provisions of this
Chapter, or of the license, lease, or permit, or of any rule
or regulation issued under this Chapter, such license, lease,
cr permit may be forfeited and cancelled by an eppropriate
proceeding in any court of record having jurisdiction.

{e} Any person who knowingly and willfully:

(1)} Violates any provision of this Chapter, or any
rule or regulation issued under this Chapter; or

(2) Makes any false statement, representation, or
certification to the Director or his representative taking
action pursuant to subdivision (a), or in any applica-
tion, record, report, or other document filed or
required to be maintained under this Chapter: or

(3) Falsifies, tampers with, or renders inaccurate
any monitoring device or method «f record required to
be maintained under any rule or regulation issued
pursuant tc this Chapter;

shall, upon conviction, be punished by a fine of not more
than $100,000, or by imprisonment for not more than 10
years, or both.

Each day that a violation under subdivision (e){l)
continues, or cach day that any monitoring device or data
recorder remains inoperative or inaccurate because of any
activity described in subdivision (e}(3), shall constitute a
separate violation.

(f) Whenever a corporation or other enlity is
subject to prosecution under subdivision (e), -any
officer or agent of such corporation or entity who
knowingly and willfully authorized, ordered, or -carried
out the proscribed activity shall be subject to the same
fines or imprisonment, or both, as provided for under
such subdivision.
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(g) The remedics and penallies preseribed in this
Section shall be coneurrent and cumulative and the
exereise of one shall not preclude the exercise of the
others, Further, the remedies and poralties prescribed
in  this  Section =hall be an additior to  any  other
remedies and penalties affirded v ¢ other law o
regulation,

Source: PL 1-23, as samended by PL 2-7, §17(d).
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CHAPTER 3.
Huclear and Chemical Free Zone Act.
§1301. Short Title,
This Chapter may be cited as the "Commonwealrh Nuclear
-nd Chemical Free Zone Act.”
Source: PL 3-42, §1,

Commission  Comment: See also NMI Consttuton,
Fritoie 1, §9.

Article 1. General

§1311, Statement of Purpose and Policy.

§1312, Definidons.

§1313, Nuclear and Chemical Free Zone, Estabtlishment.
§1314. Prohitired Acts.

§1311. Statement of Purpose and Policy,

(a) The peoplea of the Commonwealth of the Northern
Mariana Islands are dependent upon the resources of the sea
for their economic, sodal, and political survival and growth.

(b) Forelgn interests post a threat to che people of
the Commonwealth by their insistence in dumping nuclear and
chemical wastes in the sea which will not only diminish the
availability of resources for th: people of the Commonwealth,
but alsn endanger their very lises.

(¢) The purpose of this Thepter is to implement the
intent of Secdons 1114(b)(3) and 1124 of the Marine
Sovereignty Act of 1980 (P,L., No. 2-7) and to ban the
dumping of nucdlear and chemical wastes in the ocean and
seabed surrounding the Commeonwealth,

(d) This Chapter is intended to maintain a clean and
healthy environment for present and future generadons in
the Commonwealth, to protect the health and safety of
residents and visitors alike from the dangers of accidents
involving the transport, storage, or gring of radicactive
materials, nuclear vreactors or weapons within the
Commonwealth, and to protect *the general health, safety,
comfort, and welfare of Commonwealth residents from the
misuse of nuclear energy.

{e) This Chapter is also intended to permanently ban
from the Commonwealth radibacdve materials wused in
weapons, ships, submarines, reactors, power plants, and
other machines, except medical equipment, unless the
possession or use of the radipactve materials is related to
United States forelgn afizirs and defense responsibilities
affecdng the Northern Mariana Islands, as provided in
Covenant Section 104 and in Section 1324 of this Chapter.
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() Foregn Interests pese a threat to the people of the
Commonweslth by thelr proliferation of nuclear weapons, and
nuclear-powered ships, submarines, power plants, reactors,
and other radicactive materials. The radipactive materials
may be transported in the air and waters surrounding or
affardng the Commonwealth. A wansportation accident or
other mishap could easily threaten the marine resources, and
the heairh, safety, and lives of the people of the
Commonwealth., Further, rhe nuclear wastes pgenerated by
the operations and replacement of nuclear weapons and
nuclear-powered ships, submarines, reactors, and power
plants, increasingly threaren the resources and survival of
the pecple of the Commonwealth,

Source: PL 3-42, §2; PL 4-45, §2.
§1312. Definitions.

As used In this Chapter, unless the context otherwise
requires, the term:

(a) "Chemical wastes” means the folowing chemicals
and their compounds:

(1) Organic halogens;

(2) Metal organic compounds;

(3) Chlorinated hydrocarbon;

(4) Paolychlorinated biphenyls;

(5) Palynucdlear aromatc hydrocarben;

(6) Nitrophenols;

(7) Nirrosamines;

(8) Organic and inorganic mercury;

{9) Arsenic;

(10 Lead;

{11} Cadmium;

(12) Andmony;

(13) Chromiuvm (trivalent :nd hexavalent);

(14) Copper;

(15) Cyanides;

(16) Acrolein;

(17) Acrylonicrile;

(18) Vinyl chloride;

(19) Zinc;

(20) Nickel;

(21) Borong

{22) Vanadium;

(23) Silver;

(24) Selenium;

(25) Taluene; and

{26) Any other chemical which is toxic to the
animal or plant life of the ocean as identfied by any
federal law or regulaton which is applicable on its face
to the Commonwesalth or by agreement between the
Commonwealth and the Undted States Environmental
Protection Agency. ’
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(b) "Deliberate'" means an act or failure to act which
is done willfully, intentionally or purposefully, or caused by
gross negligence.

(c) "Dump" or "dumping"” means any deliberate dis-
posal, depositing, managing, unloading or other placing in
the sea, the seabed or In the sub-seabed of nuclear or
chemical wastes.

(d) "Nuclear wastes" means any material which is
capable of emitting alpha rays, beta rays, gamma rays,
electrons, neutrons or other sub-atomlc partculate ewissions
which may pose a substandal threat of death, destruction,
injury, genetde or cellular alteration, or other damage t
human, animal or marine life or to the anvironment.

(e) "Person'" means any person, partnership, corpora-
don, government, governmental entity, povernment agency
or its representatives.

() "Sea" means all marine waters other than the
internal waters of the Commonweslth,

{g) "Vessel or aircraft" means any waterborne or
girborne craft of any type whatscever.

(h) "Nuclear reactor’ means a device for imiciating and
maintzining a controlled nuclear chain reaction in a
fBssionable fuel for the producdon of energy or additionsal
fisgionable material, Nuclear reactors are used in nuclear
energy power plants and nuclear-nowered vessels.

(1) "Nuclear weapons" iInclude any explosive device
that generates its energy by nuclear fission or fusion, and a
component of a nuclear weapon is any devire whose principal
purpose is for incorporation into the structure of a nuclear
weapon,

(j) "Radicactive materials" means materials giving off,
or capable of giving off, radiant energy in the form of
particles or rays, as alpha, beta, and gama rays, by the
spontanecus disintegration of atomje nuclel, including
accelerator-produced isotopes and by-product materials.
Radipactive materisls include:

{1} All materials which enter into or are produced
as a part of the nuclear fuel cycle, including willed
uranium ore, fssionable materials, and all fission
by-products,

(2) Any quandry of radlpactive material specified
as a 'large quandty” by the MNuclear Regulatory
Commission which is defined in 10 CFR, Part 71, as
amended, or its successor reguladons.
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()  Any quandry of radipactive waste, including
nonradicactive material contaminated with radivactve
material, which has been produced in the nuclear fuel
cycle or otherwise,

{k} ‘"Transport" means the transportation by any
mode, ircluding highway, waterway, raflway, or air,

Source: PL 3-42, §3; PL s-u5, 33.

§1313. Nuclear and Chemical Free Zone, Establishment,

There is hereby estaulished 2 hucear and Chemical
Free Jone which is the same as the Exclusive Economic Zone
provided by Section 1124 of the Marine Sovereignty Act of
1865,

Source: PL 3-42, §4.
§1314, Prohibited Acts.

{a) It is unlawful for any person to dump any
nuclear or chemical wastes in the Nuclear and Chemical
Free Zone established pursuant to Section 1313.

(b) It is unlawful for any perscn to dump crude
ail, fusl ofl, heavy desel dil, lubrication oil, hydraulic
fluid, or any mixture or any petroleum based product
containing any of these in the Nuclear and Chemical
Free Zone established by Secton 1313.

(e} It is unlawful for any person to dump material
produced for biological and cherdcal warfare in the
Kuclear and Chemical Free Zone established by Secton
1313,

(d) It is unlawful for any person to:

1) Transport radivactive materials or
nuclear weapons within or through the Common-
wealth and its Nuclear and Chesdcal Free Zone,

(2 Possess, store, test, use, or deploy
radicactive materials or nuclear weapons within the
Commonwealth and irs Nuclear and Chemdeal Free
Zone,

(3 Build or manufacture nuclesar reactors or
nuclear weapons or components thereof within the
Commonwealth and its Nuclear and Chemical Free
Zone.

{(e) It is unlawful for any persen to build,
manufacture, possess, or operate any nuclear-powered
vessel, including ships, submarines, and aireraft, or

—
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any nuclear reactor or power plant, within the Common-
wealth and its Nuclear and Chemical Free Zone,
Source: PL 3-42, §5; PL 4-45, §4.

Article 2. Enforcement,

§1321. Enforcement,

§1322, Criminal Penalties.

§1323, Civil Penalties.

§1324, Limited Exemption for the Unired States Government.
§1325. Limited Exemption for Medical Purposes.

§1321. Enforcement.

(2) Primary responsibility for enforcement of this
Chapter shall be assumed by the Cepartment of Natural
Resources and the Coastal Resources Management Office.

(b) Any officer who is authorized by the Department
of Natural Resources and the Coastal Resources Management
Office to enforce the provisions of this Chapter may:

(1) Arrest any person, if there exists probable
cause to believe that such person has commirted an act
prohibited by Section 1314;

(2) Board, search or inspect any vessel or air-
craft which may be found within the Exclusive Economic
Zone upon probable cause thar such vessel or alrcraft
may have on beard any sulstance proscribed for dump-
ing by this Chapter;

(3) Seize any vessel or aircraft used or employed
in, or when there exists probable cause to believe that
such vessel or aircraft was used or employed in viola-
tdon of any provision of this Chapter;

{4) BSeize any other evidence related to any
viclation of any provision of this Chapter;

{3) Execute any warrant or other process issued
by any court of competent jurisdicton.

Source: PL 3-42, §6.

§1322. Criminal Penalties.

In additon to the civil and criminal penaldes provided in
Section 1141 of the Marine Sovereignty Act of 1980, a person is
guilty of a felony offense if he knowingly and willfully commirs
any act prohibited by this Chapter or knowingly or willfully aids,
abets or assists another in such commission, Conviction & any

2-120.1
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violation of this Chapter shall be pundshed by a fine of not wore
than $1 willion, imprisonment of not more than 10 years, or both,

Source: PL 3-42, §7.

%1323. Civil Penaltes.

addifon to the dvil and criminal penaltes provided in
Sectirm 1151 of the Marine Sovereignty Act of 1980, any person
who violates any provision of this Chapter may be fined in an
amount of not more than $1 wdllon, Any vessel cr aircraft used
in any connection with a wviclation of this Chapter is subject
forfeiture to the government of the Commonwezlth. The crew and
personnel of such vessel or aircraft may be detained and
summarily deported if criminal charges are not anticipated,

Source: PL 3-42, §8.

§1324, Limited Exempdon for the United States Governmment.

Pursuant to Covenant Section 104, the United States
Government, its employees, agents and subcontractors, are
axempt from compliance with Section 1314(d) and (e) with respect
to all matters related to United States foreign affairs and defense
responsgibiliies affectng the Northern Mariana Islands,

Source: FPL 4-45, §5.

§1325. Limited Exemption for Medical Purposes.

Secton 1315(d) and (e} shall not apply to radibactve
taterials used iIn therapeutic radiology, biomedical rasearch,
educational programs, medical devices designed for individual
applcation, e.g., cardiac pace-makers, or commercial equipment,
prOCEsses, a?dg'facﬂiﬂes which have obtained approvals that may
be required by federal or local licensing and regulatory agencies
and which pose no known public hezdlth hazards; Provided,
however, that any radicactve waste or left-over matédal Erom
such use shall not be dumped in the Commonwealth or irs Nuclear
and Chemical Free Zone and shall not be stored for more than a
reasonable perind of time within which to ship such waste or
lafr-over materdal to a licensed disposal facility outside of the
Comuonweslth,

Source: PL 4-45, §6,

2-120.2
{Supp. 5-86)

176



2 CMC, Div, 1

CHAPTER §.
Coastal Resources Management Act.

§1501. Shost Title.
This~ Chapter mav be cited as the "Coastal Resources
Management Act of 1983."

Sawe: PL 347, %1,

Commission Com ment: In enacting the Coastal Resources
Matagement Act o B3, effective February 11, 1983,
the Legisiature wacated Executive Order 15, dated
February 1, 1980, i its entirety. (PL 3-47, ¥14),

Article 1. General.

{1511, Coagtp) Resources Mansgement Policy.

£1512, Coagtal Resources Menagement Office; Powers,
Funectiong and Duties.

§1513, Coastal Resources Management Program: Territorial
Jurisdiction.

§1511. Cosstal Resources Management: Policy.

(a} It is the coastal resources management policy of
the Commonwealth to:

(1) Encourage land-use master planning, flood-
plain management, and the development of zoning and
building code legislation;

(2) Promote, through a program of public educa-
tion and public participation, concepts of resource
management, conservation and wise development of
coastal rescurces;

{3) Promote more efficient resources management
through:

(A) Coordination and development of
resources manegement laws and regulations into a
readily identifiable program;

(B) Revision of existing unclear laws and
regulations;

(C) Improvement of coordination among
Commonweaith agencies;
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(D) Improvement of coordination between
Commonwenlth and federal agencies;

(E) Establishment of educational and training
programs for Commonwealth government personnel
and refinement of supporting technical data:

(4) Plan for and manage any use or activity with
the potential for causing a direct and significant impact
on coastal resources. Significant adverse impacis shall
be mitigated to the extent practicable:

(5) Give priority for water-dependent development
and consider the need for water-related and
water-oriented locations in its siting decisions;

(6) Provide for adequate consideration of the
national interest, including that involved in planning
for, and in the siting of, facilities (including energy
facilities in, or which significantly affect, the Common-
weaith's coastal zone) which are necessary to meet
requirements which are other than local in nature;

(7) Not permit to the extent practicahle, develop-
ment of identified hazardous lands including {loodplains,
erosion-prone areas, storm wave inundation areas, air
installation crash and sound zones and major fault lines,
unless it can be demonstrated that such development
does not pose unreascnable risks to the health, safety
or welfare of the people of the Communweunlth, and
complies with applicable laws;

(8) Mitigate to the extent practicable adverse
environmental impects, including these on aquifers,
beaches, estuaries and other coestal resources while
developing an uofficient and safe transportation system;

(3) Require any development to strictly comply
with erosion, sedimentation, and related land and water
use districting guidelines, as well as other related land
and water use policles for such areas;

(10) Maintain or improve coastal water quality
through control of erosion, sedimentation, runoff,
siltation, sewage and other discharges;

(11} Recognize snd respect locations and pro-
perties of  historical significance throughout the
Commonweslth, and ensure that development which
would disrupt, alter, or destroy these, iz subject 1o
Commonwealth and any applicable federal laws and
regulations;
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(12) Recognize areas of cultural significance, the
development of which would disrupt the cultural
practices associated with such areas, which shall be
subject to a consultation process with concerned ethnic
groups and any applicable laws and regulations;

(13) Require compliance with ell local air and water
quality laws and regulations and sny appliceble federal
air and water quality standards;

(14) Not permit, to the extent practicable,
development with the potential for causing significant
adverse impact in fragile areas such as designated and
potential historic and archaeologicael sites, critical
wildlife habitats, beaches, designated and potential
pristine marine and terrestrial communities, limestone
and volcanic forests, designated and potential mangrove
stands and other wetlands:

{15) Manage ecologically significant resource areas
for their contribution to marine productivity and value
as wildlife habitats, and preserve the functions and
integrity of reefs, marine meadows, salt ponds,
mangroves and other significant natural areas;

(16) Manage the development of the local subsis~
tence, sport and commercial fisheries, consistent with
. other policies;

(17) Protect =&ll coastal resources, particulariy
sand, corals and fish from taking beyond sustainable
leveis and in the case of marine mammals and any
species on the Commonweslth and lederal Endangered
Species List, from any taking whatsoever;

(18) Encourage preservation and enhancement of
and respect for, the Commonwealth's scenic resources
through the development of, incressed enforcement of,
and compliance with, sign, litter, zoning, building
codes, and related land-use laws;

(18) Discourage, to the maximum extent
practicable, visually objectionable uses so as not to
significantly degrade scenic views:

(20) Encourage the development of recreation
facilities which are compatible with the surrounding
environment and land-uses:

(21) Encourage the preservation of traditional

rights of public access to and along the shorelines
consistent with the rights of private property owners;
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(22) Pursue sgreements for the acquisition or
use of any lands necessary to guarantee 1iraditional
public access to and along the shorelines; and

(23) Encoursge agricultural development and the
preservation and maintenance of critical agricultural
lands for agricultural uses.

(b) Al departments, agencies, offices, and
mstrumentalities of the Commonwealth government shall take
action to incorporate the above-listed policies into their
programs and to conduc! their activities in a manper
consistent with these policies,

Source: PL 3-47, §3.

§15312. Coastel Resources Management Of*ice: Powers,
Functions and Duties.
The Coastal Resources Management Office has the following
powers, functions and duties:

(8) To coordinate the planning and implementation of
the coastal resources management policies by the Common-
wealth government;

(b) To review and monitor Commonwealth government
activities for their consistency with the coastal resocurces
management policies;

(e} To provide for coordination and decisions on
whether federal activities affecting the coastal resources of
the Commonweaith are consistent with the coasial resources
policies and regulations;

(d} To administer all programs and receive all funding
provided by the federal government regerding coastal
resources menagement related programs;

{e) To review and sct on the subgranting of federal
funds to carry out coastal resources management objectives;

{f) To regulerly publish the status of permit activities
and the means by which sny person may request a public
hearing;

(g} To establish and cperate a broad and effective
public educstion and information program;

(h) To provide staff support for the Coastal Advisory
Council and Appeals Board;

(1) To ensure the consistency of permit decisions with
the cosastal resources management policies and regulations set
forth in Sections 1511 and 1531;
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(j} To coordinate the permii process:

{k) To promote the economic development of coastal
resources condistent with coastal resources management
policies;

(1) To ensure that any proposed modifications to the
coastal resources management reguiations provide. for in
Section 1531 are consistent with the coastal resources
management policies set forth in Section 1511: and

(m) To initiate the intergovernmental conflict resolution
procedures described in Section 1532(d) when interpretation
by the Cnastal Resources ‘Nanegereor.: Cffice of the Common-
weallth's obligations under this Chapter conflicts with the
interpretation of any other Commonwealth departiment,
agency, office, or instrumentality.

Source: PL 3-47, §4.

Commission Comment: For establishment of Contral
Resources Management Office, see i CMC 52081,

§1513. Coastal Resources Management Program: Territorial
Jurisdiction.

The nress subject to the jurisdiction of the coasstal resources
management program shall extend scaward to the extent of the
territorinl waters of the Commonwealth and shall further extend to
all land areas of the Commonwealth, except for anv
‘federally-owned lands as defined by the United States Coastal
Zone Management Act of 1972, as amended. (16 U.5.C.
§1451 et seq.).

Source: PL 3-47, §7.

C gnmi sdon Comment: For a definition of ™lerritorial
sa#", see OSections 1113(e) and 1123 of the Marine
Sovereig ity Act of 1980 (PL 2-7, #§34(e}.8, 2 CMC
1:13(e), 1123.)
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Article 2. Coastal Advisory Council.

§1521. Coastal Advisory Council,
§1522, Coastal Advisory Council: Functions.

§1521. Coastal Advisory Council,

(a) There is in the Commonwealth Government a
Coastul Advisory Council, composed of the Mayors of Rota,
Tinian, Sajpan, and the Northern Islands; the Special
Assistant for Carolinian Affairs; the Chairman of the
Marianas Public Lend Corporation; the Executive Director of
the Marianas Visitors Buresu: the Executive Director of the
Ports Authority; the President of the Chamber of Commerce;
and the Historic Preservation Officer. In addition, one
member of the public representing fisheries, one member of
the public representing the construction industry, and one
member of the public representing & subsistence lifestyle
stiall be appointed by the Governor for a one year term.
One staff member each from the Commonwealth House and
Senate Committees for Resources and Development shall be
appointed by the Committee Chairmen.

(b) The members of the Council shall receive no
compensation, but shall be reimbursed for reascnable and
necessary expenses at established Commonwealth government
rates for meetings actually attended.

{¢) Meetings of the Council shall be open to the public
and the opportunity for public participetion shall be
provided.

Source: PL 3-47, §5.

§1522. Coastal Advisory Council: Functions.
The Coastal Advisory Council has the [ollowing functions:

(a) To adopt internal procedures to govern its meet-
ings, provided that the Council shall have no regulatory
authority of its own;

(b} To advise the Coastal Resources Management Office
on any proposed change 10 the coastal resources management
program or upon any regulations promulgated to implement
the coastal rescurces management program; and

(c) To advise the Coastal Resources Management Office
on the application end interpretetion of the coastal resources
management policies and regulations.

Source: PL 3-47, §6.
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Article 3. Regulatory Procedures.

§1531, Coastal Resources Management: Regulatory Powers.
§1532. --Permit Process,

§1531. Coastal Resources Management: Regulatory Powers.

(a) The following agencies are designated as coastal
resources management agencies:

(1) The Department of Natural Resources;

{2) The Department of Commerce and Labor;

(3) The Department of Public Works;

(4) The Division of Environmental Quality in the
Department of Public Health and Environmental Ser-
vices; and

(5) The Historic Preservation Office in the
Department of Community and Cultural Affairs,

(b} The coestal rescurces management regulations
published on August 26, 1980 =and applicable on the
effective date of this Chapter shall remain in force and
effect until and wunless modified by the coastal resources
management regulatory agencies. Any modification of
regulations shall be consistent with the cosstal resources
management policies in Section 1511,

{(c) The coastal resources management regulatory
agencies are authorized to jointly establish and operate by
regulation a coastal resources management program which
provides for, at a minimum, a permit system, exemptions,
variances, designation of future areas of particular concern,
permitting of major projects outside the areas of particular
concern, joint permit procedures, standards and priorities of
land and water uses, and public participation.

(d) The coastal resources management regulatory
egencies shall regularly review adopted regulations and adopt
new regulations as necessary in accordance with the proce-
dures contained in the Administrative Procedure Act
(commencing at Section 9101 of Title 1).

(e). Proposed regulations shall be published in the
Commonwealth Register. Not Jess than 30 days, but not
more than 43 days after publication, the Coastal Resources
Management Office shall, after consideration of any comments
received from the public, transmit the regulations in final
form to the Legislature for approvel, accompanied by such
comments, The Legislature shall be deemed to have
approved the regulations, unless both Houses of the Legisla-
ture, within 20 calendar daye after the date of receipt of

2-129

183



2 CMC, Div. 1

the transmittal, pass a joint resoiution disipproving of part
or 8ll of the reguiations.

Source: PL 3-47, §8, modificd.

Coummission Comment: The coastul resources management
Tepulations referred to in Subdivision (b} were published
in 2 Commonwealth Register 5§48, dated August 26, 1980,
The effective date ot this Chapter was February I,
1933, (Sec PL 3-47, El6.0

41532, Constal Rescurce Management: Pormit Process.

{a) Within t0 days from the receipt of any roquest for
review, the ¢oastal resources management reguliatory agencies
shajl review all applications for coastal permits and prepare a
joint written decision to grant, deny or condition each
coastal permit application in a manner which is timely,
non-arbitrary, non-capricious and in full scrordance with the
policies of this Chapter and any other appliceble decision or
reguiations.

{(b) Permit decisions shall comply with the land end
water use plans adopted by the Legislature,

{¢) Further procedures for the permit process may be
provided by regulation.

(d) If any coastal resources management reogulatory
asgencies or the Coastal Resources Management Office is
unable to agree on a permit or variance decision, on
questions of departmental jurisdiction, or interpretations of
the Commonwenlth's obligations under this Chapter, the
agencies and the Coastal Resources Management Office shall
summarize their recommendations in writing, along with eny
supporting documentation, and submit them to the Governor
for & determination of the disagreement,

Source: PL 3-47, §9, modified.

Article 4. Appeal {rom Regulatory Agency.
§1541, Constal Resources Management: Appeals Board,
§1542. --Private Actions.
§15431. --Penslties.,

§1541. Coastal Resources Management: Appeals Board.

() An Appeals Board is established consisting of
three persons with interest and knowledge related to coastal
resources management and appointed by the Governor with
the advice and consent of the Senate. The term of office is
three years; provided that of the members first appointed,
one member i5 to be appointed for one yesr, one member is
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to be appuinted for two vears, snd one member iz 1o be
appointed {or three years.

{b) Any person aggrieved shall have 30 caelendar days
to appeal the joint decision of the coastal resources manage”
ment regulatory agencies to the Appeals Board. The
Appeals Board shall hear and rule on appeals brought bi
ENY Persons aggrievea by coastel permit decisions, &
prescrined by regulations. The Appesls Board shall make &
decision within 30 calendasr davs of the date the notice of th¢
appeal was received by the Coastal Resources Manpgemend
Office. If the Boar¢ detlermunes that tse joint decision of
ine coestal resources management regulatory agencies 15

either: (1} clearly erroneous in light of the coast@l
resources management policies, or (2} in olation of
applicable  constitutional! or statutory  provisions, oF

(3) arbitrary or capricious, or ({(4) not adoptec in
pccordance with requires proredures. tht Board chall cnter
a decision with a statement of the reasons in sipport of the
determination, Within 20 davs after the f{inal decision of tne
Bpard, & person eggrieved may appeal the decision to ine
commonwealth Trial Court. The standard for judicial review
is whether the decision is supported by =ubstantial evidence
on the record made before the Board, taken as s whole; the
facts in question are no! subject to trial de novo,

{c) The members of the Board shall receive no com-
pensation but shall be reimbursed f{or reasonable and
necessary expenses at established Commonwesalth government
rates for meetings actually stterled.

Source: PL 3-47, 510,

51542, Coastal Resources Managewment: Private Actions.

Any interesled person may imtiate an action in the Common-
wealth Trial Court to compel the periormance of the duties
specifically imposed by this Chapter upon the Coastal Resources
siansgement Office or any coastal resources management regulatory
agency. No action mey be brought unless 30 days writien notice
has been given by the compleinant to the Coasstal Resources
Management Office and any affected cosstal resources management
regulatory agencies regarding the duties which the complainant
alleges have not been performed.

Source: PL 3-47, §11.

§1543. Coastal Resources Management: Penalties.

{a) Any person who materially violales any provision
of this Chapter or any regulations or any order issued here-
under, is subject to a ecivil fine not to exceed 510,000
dolinrs per day for easch day the violastion ocecurs.
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{b) In addition to the other penaitics provided for in
this Chapter, a person is guilty of an offense if the person
knowingly and willfully commits any act prohibited by this
Chapter. Any violation of this Chsapter shall be punishable
by a fine of not more than $2,000 or by imprisonment of not
more tharn five years, or by both such fine sand imprison-
ment. :

(¢) In addition to the foregoing and in order to deter
further violetbns of the provisions of this Chapter or
regulations issued under Section 1531, the Attagney General
may sue [or exemplary demages, the amount of which is left
to the discretion of the Court, against any person who
intentionally and knowingly viclates any provision of this
Chaptzer or those reguistions.

(d) Any person who knowingly and willlully makes &
false statement, representation, or certification in any appli-
cation for a coestal permii, or in any record, plan, or other
document filed or required to be maintained under this
Chapter or regulativns issued hereunder, or In any permit
or order issued pursuant to this Chapter or regulations
issued hereunder; or who (falsifies. tampers with or
knowingly renders inaccurate any menitoring device or
method required to be maintained pursuant to this Chapter
or regulations issued hereunder or any permit or order
issued pursuant to this Chapter or regulstions issued
hereunder is subject to permit revocation or suspension and
a civil fine of not more than $10,000 for each violation.

(e) All fines and fees collected pursuant to this
Chapter shall be deposited into the Commonwealth Treasury.

Soumce: PL 3-47, §12,
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Appendix D

Cooperative Agreement Between
The Department of the Interior and
The State Of Hawaii for

Marine Minerals Joint Planning and Review
I. Background

The Department of the Interior (DOI) and the State of Hawaii estab-
lished a task force in January 1984 to study the feasibility and environ-
mental impacts of developing the cobait-rich manganese crusts on
submerged lands offshore Hawaii and Johnston Island.

Under the guidance of the task force, the State of Hawaii under DOI
contract completed a preliminary resource assessment and a draft
Environmental Impact Statement (EIS) for leasing manganese crust
resources. The public comment period on the draft EIS closed in
February 1988 and the final EIS is expected to be completed in January
1989.

Building on this cooperative effort, the State of Hawaii and the DOI
agree to an approach to promote future State-Federal consultation,
planning, and coordination on marine minerals matters to ensure that
the State of Hawaii’s concerns are fully addressed and national and
State interests are served.

This agreement is intended to lead to an effective form of joint
management between the State and the DOl in the development and
implementation of future manganese crust exploration, leasing, and
mining programs. It will also involve the State in technical aspects of
all future activities relating to exploration and development of the
offshore cobalt-rich manganese crust deposits.

I1. Marine Minerals Joint Planning Arrangement

The State of Hawaii and the DOI agree to the following arrangement
for joint planning, review, and management of Exclusive Economic
Zone (EEZ) marine minerals matters of mutual interest. Estab-
lishment of this working arrangement shall in no way diminish any
authority of either the Governor or the Secretary of the Interior, nor
is it viewed by the State of Hawaii as a substitute for eventual
stand-alone marine mining legislation by Congress which_would
provide to the States not only joint management but also fevenue
sharing. Thus, the intent of this working arrangement is to facilitate
effective cooperation and resolve issues related to EEZ mining in the
interim.
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A. Title

Hawaii Marine Minerals Joint Planning Arrangement (JPA).
B. Structure and Membership
1. Two committees will comprise the JPA:

- The Cooperative Steering Committee (CSC) will prepare joint plans,
resolve issues, and work directly with DOl and State decision makers
on programs and policy issues. The chairmanship of the CSC will
rotate annually between State and Federal members.

- The Coordination Committee (CC) will coordinate project activities as
well as provide technical support for the CSC on tasks herein
described. This committee would be cochaired by a State member as
designated by the Governor and a DOI Minerals Management Service
(MMS) member as designated by the Director of MMS.

2. CSC Membership
- State of Hawaii (designated by the Governor)
—U.S. DOI (designated by the Secretary)
- The two cochairs of the Coordination Committee
3. CC Membership
OFFICIAL:

- State of Hawaii, Department of Business and Economic Development
(cochair)

~ MMS, Pacific OCS Region (cochair)
- MMS, Office of Strategic and International Minerals
- U.S. Geological Survey
- U.5. Fish and Wildlife Service
- U.S. Bureau of Mines
- Hawaii Office of State Planning
- Hawaii Department of Land and Natural Resources
- Hawaii Department of Health
- University of Hawaii
EX OFFICIO:

- Candidates for ex officio membership will be selected from State,
Federal, and private sectors as necessary to ensure that the many
interests in theregion have the opportunity to participate. “Advisors”
to the current task force would all be candidates for ex-officio mem-
bership.

CCSTAFF SUPPORT:

- Staff to fulfill this role is to be nominated by the State and concurred
in by both committees of the JPA.

III. Objectives

To resolve EEZ marine mining issues of interest to the State of Hawaii
and the DOI, to develop coordinated program and policy positions,
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to develop coordinated legislative and regulatory initiatives, and to
oversee activities related to the leasing and development of mineral
resources offshore of Hawaii and Johnston Island.

1V, Tasks

In furtherance of these objectives, but with the understanding that
ultimate issues of jurisdiction remain to be resolved, and that this
arrangement is subject to and in no way diminishes any authority of
either the Governor or the Secretary of the Interior, the JPA will:

A. Action, Procedural Planning, and Review

1.Resolve issues regarding the size, timing, and location of any proposed
lease sale.

2. Resolve issues regarding the appropriate terms, conditions, and
stipulations for leasing.

3. Resolve issues regarding environmental problems and concerns.

4. Review exploration, development, and production plans and propose
appropriate modifications after consultation with the concerned in-
dustrial group(s).

5. Participate in shipboard inspections and review violations, with in-
spections contracted to the State where feasible.

B. Research and Study Needs

Identify, assess, and recommend research and studies dedicated to
mineral resource evaluation and to the formulation of lease stipula-
tions for environmental impact assessment and mitigation. Such for-
mal JPA assessments and recornmendations will be given a high
priority in the formulation of MMS and State budgets and program-
matic initiatives.
C. Site-specific EIS’s and Environmental Assessments

Design, supervise and review all site-specific environmental assess-
ments. Review and, where possible, resolve issues related to onshore
impacts. Supervise and review any necessary environmental impact
documentation to include consideration of mitigation measures.

D. Information Transfer and Public Education

Devise a public education program to inform State residents of
developments in the marine mining program. This would include
forums for the presentation of exploration, development, and produc-
tion plans and discussions of alternative energy source options for
onshore minerals processing. It would also include periodic public
meetings to review coordinated activities and workshops and sym-
posia to review the scope and results of studies.

V. Funding and Staff Support

The MMS will provide necessary funding for staff supp%rt of the JPA.
Each party will assume responsibility for salary and travel expenses
of its members.
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VI. Triannual Review and Dissolution Procedures

At the end of every 3-year period, the CSC will reassess the goals and
objectives of the JPA and make recommendations to the Governor
and the Secretary of the Interior concerning the need for its con-
tinuance.

Dissolution of the JPA may occur with 30 days’ notice from the
Govemnor or the Secretary of the Interior. The notice shall be provided
to all JPA members and shall explain the reason for the decision.

/s/John Waihee /s/Donald Paul Hodel
Governor, State of Hawaii Secretary of the Interior
December 28, 1988 December 29, 1988
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WESTERN
PACIFIC
REGIONAL
FISHERY
MANAGEMENT
COUNCIL

TESTIMONY
OF WILLIAM W. PATY JR.
CHAIRMAN, WESTERN PACIFIC FISHERY MANAGEMENT COUNCIL
BEFORE THE U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON MERCHANT MARINE AND FISHERIES

Honolulu, Hawaii
January 8, 1989

Mr. Chairman and members of the committee, I am pleased to
speak to you today as Chairman of the Western Pacific Regional
Fishery Management Council. The jurisdiction of the Council
encompasses 1.5 million square miles, or about 49 percent of the
entire US EEZ. I welcome you to the eastern edge of the Western
Pacific and appreciate the opportunity to share with you some of
the problems and challenges facing the Council and the American
flag Pacific islands today as we strive for effective management
of our greatest ccean resgource - the fisheries of the Western
Pacific.

Over the next two days you will hear a number of speakers
testifying on diverse subjects but based on one common premise:
that the ocean is the Pacific islanders heritage. The impact of
the ocean environment on island life cannot be overemphasized.
While ocean minerals may yield an economic return in the future,
the economically most important ocean resource for the Pacific
islands has been and continues to be the fishery rescurce. Not
only de the fishery resources provide an eccnomic return to the
American-£flag islands throughout the Western Pacific, but they
play an important cultural and social role in the lives of
Pacific islanders. There are three major problems hampering the
Council’s and associated federal, state and territorial agencies
efforts to manage these economically, socially, and culturally
important resources. These are: (1) lack of management
jurisdiction over all pelagic fishery resources, (2) lack of
data on which to base management decisions, and (3) insufficient
funds. I would like now to discuss these problems in the context
of some of the issues facing the Council.
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Exclusion of Tuna From the Magnuson Act

Data Needs for Regional and International Management

We strongly support the Committee’s actions in adopting the
Saiki amendment to the Committee’s proposed reauthorization
legislation. Inclusion of tuna under the Magnuson Act is
imperative for effective management of all pelagic species.

Pelagic species dominate total landings of marine fish in
the western Pacific region. More than three quarters of the
total landings in American-flag Pacific islands areas are pelagic
species. Tuna alone accounts for about two-thirds of the
commercial catch of all species in the EEZ of American-flag
islands in the Pacific.

The exclusion of tuna from the Magnuson Act severely hampers
the ability to obtain data needed for management of all pelagic
species. Currently, billfish, ocean sharks, mahimahi and wahoo
are covered under the Magnuson Act. These species make extensive
migrations and are frequently caught in conjunction with tuna
fisheries. The "hands off" policy concerning tuna makes
collecting data on other bycatch species under the Council’'s
jurisdiction extremely difficult. Inclusion of tuna would allow
the Council to develop data collection programs covering all
species of migratory fish which would be useful for both regicnal
and international management purposes.

Management regimes, whether regional or international, are
dependent on data on which to base decisions. The Council agrees
that biological management of tuna throughout its range will
require international cooperation. Creating an international
management regime is a lengthy process which requires
coordination of national and regional management and data
collection programs.

And we must begin now. Phillip Muller, director of the
Forum Fisheries Agency recently addressed a Pacific Islands
Development Program workshop on "Marine Policy Development and
Management for the Pacific Islands Region. 1In his address, he
emphasized the need for tuna managment for both economic reasons
and for protection of the resource itself, citing emerging signs
of overfishing for yellowfin and bigeye tuna. He further
stressed the need for regional cooperation and coordination of
national and regional programs.

In recent years the US~Canada Pacific Salmon Treaty was
signed, creating an institutional structure to allow
international management of a migratory stock. All parties,
which include Indian tribes in addition to the state and federal
governments of the two countries, believe that this treaty is a
step forward in the effective management of salmon stocks.

HEMMEC . WP /BL2 2
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However, this Treaty and other ongoing international management
negotiations would not have been possible without the extensive
data base which had been collected through unilateral management
of the resources within the respective EEZs for many years.

Prior to the Treaty, US management measures did not protect the
stocks from overexploitation while in Canadian waters and visa
versa. Nonetheless, there is unanimous agreement that had there
been no unilateral management within the EEZs, the resource would
have been in far worse shape before international management was
possible.

Eventual international management will require catch data
throughout the range of the stocks. Data exchange and
international cooperation is facilitated by all parties having
something to offer. Recently, the Council sent an ingquiry to the
South Pacific Commission regarding the availability of billfish
bycatch data and the possibility of a reciprocal data exchange
arrangement between SPC and WPRFMC. The response from the acting
Secretary General, Jon Jonassen, was generally encouraging but
recognized the sensitivity of such an arrangement. He
legitimately requested a summary of our present data holdings so
that the member nations could assess how mutually beneficial such
an exchange might be. Inclusion of tuna under the Magnuson Act
would allow for a much expanded data collection program which
would provide greater incentive for international cooperation.

International cooperation evolves out of bilateral and
regional cooperation. Inclusion of tuna as proposed by the
Committee’s reauthorization legislation will provide us with
tools of data collection capability and management authority
which can be used to build internatiocnal management regimes. The
alternative approach of creating a national Highly Migratory
Species Council as suggested in a proposal by the Senate’s
National Ocean Policy Study staff would undermine our efforts to
move in this directioen. Instead, this proposal would create a new
institution to do the job of managing pelagic species currently
under the jurisdiction of regional councils and still give no
real management authority over tuna. It is our belief that such
a proposal undermines the concept of regional management and we
urge you to encourage your colleagues in the Senate to embrace
your more productive, straightforward approach of including tuna
under the Magnuson Act.

Gear Conflicts and Catch Competition

Fisheries management has a number of objectives, including
the conservation of the biological stocks, optimization c¢f yields
to domestic fisheries, moderation of fishery interactions and
allocation of resources among user groups. While the first
objective of biological conservation requires internaticnal
cooperation to be effective throughout the range of western
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Pacific pelagic stocks, other objectives could be addressed if
all species were under Council jurisdiction.

- The following example is illustrative of gear conflicts and
catch competition problems that require both data for decision
making and regqulatory authority to resolve:

During the past year in Hawaii there have been as series of
gear conflicts between local small boat fishermen and tuna
longliners who have arrived from the Gulf of Mexico. Due to the
rapid expansion of the Gulf of Mexico tuna longline fishery,
these fishermen have "migrated" to Hawaiian fishing grounds.
Tensions mounted last summer when the longliners began setting
their gear in areas heavily used by small boat fishermen. While
the particular crisis was diffused by oral agreements by the
longliners not to set their gear near the Fish Aggregating
Devices (FADs) or within 20 miles of shore, it will only be a
matter of time before a similar situation occurs.

As mainland fisheries continue to become overcapitalized,
vessels will be looking for other alternatives throughout the
western Pacific and such gear conflict and fishery interaction
problems will continue to increase throughout the EEZs of the
American flag Pacific islands. The exclusion of tuna from the
Magnuson Act makes both the gathering of data to analyze the
problem and the use of regulatory measures to resolve such issues
exceedingly difficult.

Transhipment Issue

Triggered by a tuna transhipment operation in Honoclulu
during December 1988 and January 1989, concerns over the US
Customs interpretation of rules relating to the transhipment and
transportation of tuna have arisen. The Honolulu transhipment
operations involved transferring tuna caught by a Japanese
longline vessel on the high seas to a US documented vessel within
the US EEZ but ocutside the 3 mile territorial sea.

The General Counsel of the Department of Commerce has
commented that the U.S. Custom Service’s attempt to regulate fish
transhipment operations through interpretation of vessel
documentation legislation is inappropriate. The Council has
concurred with the Department of Commerce’s conclusion that
matters of fishery policy should best be decided by the Regional
Councils and the Department of Commerce through the process laid
out in the Magnuson Act.

The issue is complex and the impacts, both positive and
negative, vary between island areas. For example, while only one
transshipment operation took place in Hawaii in 1988, about 7,000
metric tons of chilled fish were transshipped from 1,023 vessel
landings in Guam. These impacts will need to be fully assessed

HMMEC.WP/BL2 4
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on an area by area basis prior to reaching any policy decision.
More information is needed on the impacts on price structures and
markets (local and international), the net benefits and local
income impacts of both fishing industry and supply services, and
on fisheries interactions/ catch competition effects.

Fishing Rights of Indigenous_Island People

The Magnuson Act provides a legal basis for granting
preferential fishing rights for native American Indians under
existing treaty obligations. However, no such treaties regarding
fishing were made with respect to native Hawaiian, American
Samoan, and Chamorro fishing rights. HNonetheless, the Magnuson
Act permits the establishment of preferential fishing rights for
indigenous island people based on historical fishing practices
in, and dependence on, a fishery in question and the cultural and
social framework relevant to that fishery.

The challenge facing the Council is to establish a set of
fundamental elements that would provide a legal basis for
granting preferential fishing rights to indigenous island people
while meshing these rights with the fisheries conservation and
management objectives of the Magnuson Act. As a first step, the
Council contracted four studies to investigate the evidence
available to support development of a system of preferential
rights for the indigenous people of American Samoca, the
Commonwealth of the Northern Marianas Islands, Guam, and Hawaii.

Drift Gillnet Fishing

Since 1987, the Western Pacific Council has banned the
commercial use of both foreign and domestic drift gillnets in the
U.S. EEZ of the Western Pacific Region. We applaud your efforts
as a committee to extend such a ban on drift gillnets over 1.5
miles in length throughout the entire U.S. EEZ as part of your
proposed Magnuson reauthorization legislation. The Council is
presently investigating strengthening our regulations by
prohibiting the possession of drift gilinet gear within the EEZ.

A number of events have occurred since the drafting of that
bill with respect to international efforts to curb drift gillnet
fishing. The most recent of these is the unanimous approval by
the General Assembly of the United Nations of a resolution
calling for an end to driftnet fishing in the South Pacific in
1991 and a global ban on the use of this gear a year later.
These initiatives are of special interest to fishermen in the
American flag Pacific islands since high seas drift gillnet
fisheries capture many of the same species (e.g. marlin,
billfish, and tuna) sought by American fishermen. Time is of the
essence in working toward agreement on a drift gillnet ban. The
best estimates of scientists predict that if the South Pacific

HMMFC . WP /BL2 5

135



albacore gillnet fishery continued at 1989 levels, the fishery
could collapse in 3 years.

Geographic and Functional Limits in the Territorial Sea

There currently exists some controversy over the
implications of Presidential Proclamation #5928 (December 28,
1988) extending the U.S. territorial sea from 3 to 12 miles. 1In
1976 with the passage of the Magnuson Act, Congress assigned
specific fisheries management responsibilities to the Regional
Councils and the Federal Government by charging them with
establishing effective management for fisheries resources
harvested predominately in the 200 mile EEZ of the United States.
The Magnuson Act essentially left unchanged the State’s
responsibilities for managing marine fisheries within their
waters. The success of the Magnuson Act to date has depended
upon effective state/federal interaction because much of the
fisheries resources coccur in both federal and state waters. The
regional council process has worked very well regarding joint
state/federal management of our fisheries resources. This joint
process must continue to assure the long-term viability of our
fisheries resources and in our opinion should not be impacted by
the extension of the territorial sea.

Fisheries Law Enforcement

Effective enforcement of federal fishery regulations is
impossible with the meager budget presently available to the 14th
Coast Guard District. The U.S. EEZ in the Western Pacific Region
encompasses approximately 1.5 million square miles (49 percent of
the entire U.S. EEZ) and the components cof the insular Pacific
EEZ are separated by thousands of miles. At the same time, the
EEZ surrounding the American flag islands share common boundaries
with the Cook Islands, Japan, Kiribati, the Federated States of
Micronesia, the Republic of the Marshall Islands, Niue, Tokelau,
Tonga and Western Samoca. Domestic fisheries have been expanding
but the assurance of productive fisheries in the future can be
undermined by illegal fishing activities. There are an ever
increasing number of vessels operating in the waters adjacent to
our EEZs. Over 870 tuna vessels were active in the South Pacific
Commission”s statistical areas in 1988, two thirds of which were
longline vessels which take a significant bycatch of billfish.
There were 161 tuna longline vessels based in Guam in FY 1988.
Increasing fishery surveillance throughout this vast region is
vital if we are to protect the marine resource that are so
crucial to the economies and lifestyles of the people of our
Pacific islands.

The response to our request to the Secretary of
Transportation for a three fold increase in funding for
enforcement in the region is not encouraging. While there has
been a directive by the Commandant of the Coast Guard to place a

HMMFC.WP/BL2 6
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greater emphasis on fisheries, the number of ships and planes
available are not sufficient for adequate monitoring and
surveillance. Due to renovation efforts the number of cutters
will actually decrease until 1992. While some enhancement of
aircraft sensors is currently budgeted, the response from the
Department of Transportation clearly indicates that current
funding levels will fall far short of providing an adequate level
of enforcement.

Recognizing the lack of at-sea surveillance support, the
Council has also begun networking with surrounding countries to
exchange vessel permit and landing information. Hopefully, this
paper trail will aid in tracking vessels activity.

inadequacy of Funding Levels
Regional Councils Funding

Since 1980, funds appropriated for the Regional Councils
have remained nearly constant but management responsibilities
have been ever-increasing. Programmatic funds, which used to
account for approximately 27 percent of the annual Councils’
budgets, have become non-existent. In our region, these funds
played an important part in the collection of management
information through short-term studies in cooperation with state
agencies and universities. As a result of static budgets, all
Councils have had to adjust their activities. This has resulted
in fewer meetings, in fewer locations, of the Councils and their
advisory groups, as well as fewer public hearings. This has
greatly diminished public inveolvement in the Councils’ FMP
develcopment process.

The fisheries managed under the Council's FMPs are
continually evolving and the need for better monitoring and
assessment of the stocks and the fisheries on these stocks is
ever increasing. The data needs related to the issues I have
discussed with you today are but few of those facing the Council.
The demands for information on which to base decisions keep
increasing but the funds to meet these demands do not.

For 1990, the total Regional Councils’® budget request was
about $9 million. We have been informed that $5.5 million of
that requested amount is to be released with some additional
amount "subject to availability" to be allocated later. How much
is unclear but the maximum additional will be $2.7 million. As I
have already stated, demands on Councils continue to grow and
without our requested budgeted we find it difficult to do our
job. We ask that you support regional fishery management by
giving us the money we need to do our job.

HMMFEC. WP /BL2 7
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Status of other fisheries related research funds

Two other primary sources of funds which the state and
territories can tap for data collection and analysis programs
essential for joint management of the fisheries resources are the
Wallop-Breaux Act (Dingell/Johnson) funds and the
Interjurisdictional Fisheries Act (IFA) monies. The Wallop-
Breaux fund apportionments have averaged about $1.7 million
for Hawaii and about $600,000 each for American Samoca, CNMI, and
Guam. In the case of the territories, this money has contributed
to an expanded creel census sampling program which provides
valuable catch and effort data. However, Wallop-Breaux funds can
only be used for recreational fisheries projects, including data
collection. The Interjurisdictional Fisheries Act (IFA) provides
funds for research related to commercial fisheries occurring in
both state (territorial) and federal waters. During FY 88-89
Hawaii received just under $30,000 and the CNMI about $52,000,
while American Samoa and Guam received nothing. The deollars
obligated for FY 89-90 have increased (Hawaii, $38,370; American
Samoa, $97,6%0; CNMI $58,785 and Guam $19,185) but still fall far
short of providing the necessary assistance for effective
monitoring, management and development of these
interjurisdictional fisheries.

Further, the IFA abolished the Commercial Fisheries Research
and Development Act and excluded the freely associated states
from obtaining IFA monies. At the same time, the Compact of Free
Association stated the U.S. would provide technical advice and
services. While fisheries are one of the Pacific island freely
associated states most important resources no additional funds
were allocated to NMES to carry out this charge. Instead, the
agency was told to take it out of its current budget, thus
increasing competition for funds allocated for research within
the western Pacific.

WPacFin and PacFin Programs

The fishery management programs on the west cocast and in the
Western Pacific rely heavily on the Pacific and Western Pacific
Fisheries Information Networks (FIN) for information on which to
base management decisions. The FIN programs are fishery data
collection, analysis and monitoring systems which build on
existing state and territory programs to meet federal management
obligations. Last year the total PacFIN and WPacFIN request was
$3 million. While we appreciate the $1 million Congress did
appropriate for FY 90 it falls far short of the funds needed. We
are requesting $3 million again for FY 91 and 92 and hope that
you will be able to see your way clear to fund this very
impertant program at the requested level.

HMMEC. WP /BL2 8
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Eisheries Development - The Saltonstall-Kennedy Act

Unlike many of the mainland fisheries, the domestic
fisheries in the western Pacific are still developing. Optimal
use of the resources by domestic fishermen requires therefore not
only management and conservation efforts but also a commitment to
fishery development. The S/K Act calls for 30 percent of the
gross receipts from duties collected on imports of fish and fish
products to be transferred from the Department of Agriculture to
the Department of Commerce (NOAA). The current trends in
appropriation of these funds are disturbing. Of a total transfer
of $33.6 million in 1984, $10 million was appropriated for the
S/K program of fisheries research and development grants. The
remainder went to "offset” appropriations requirements of the
Operations, Research and Facilities (ORF) account, NOAA s major
appropriation. In 1990, only $4.8 million has been appropriated
for the S/K program out of a total $61.9 million transferred.

The remainder of this transfer has been used to pay for direct
appropriations by Congress to special interest line items in
NOAA s budget. This micro-management by Congress is of
considerable concern as it circumvents review and prioritization
processes set up by the S/K programs and within NOAA.

In 1984, 30 percent of the transferred funds, or $10 million
was appropriated for the S/K program. If the S/K program was
even level funded at the 1984 level of $10 million (one sixth of
the total 1990 transfer), its budget would be twice that
appropriated in 1990.

Summar

The fishery management challenges and opportunities faced by
the American-flag islands in the Western Pacific differ somewhat
from those of the mainland due to our location and the special
role fisheries plays in the economic, social and cultural lives
of Pacific islanders. We share EEZ boundaries and fish stocks
with 9 freely associated states and independent nations, and
therefore we must work cooperatively on a regional basis. The
vast distances between fishing grounds limits the mobility of
local fishermen, making issues of gear conflicts and catch
competition more significant. Fisheries surveillance and
enforcement needs are complicated by the proximity of other
nations’ EEZs8 and the distances between EEZs under the Council’s
jurisdiction. 1Issues such as indigenous rights and tuna
transhipment call for studies requiring currently non-existent
programmatic funds.

The challenges and opportunities are there. What we need is
your support in obtaining the resources and jurisdiction
authority necessary to meet them.

HMMEC.WP/BL2 9
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Commonwealth of the Northern Mariana Islands
Office of the Governor
Capitol Hill, Saipan, MP 96950

Phone: (670) 322-5091
(670) 322.5092
(670) 322-5093

Telex: 783-622 Gov. NMI

Telefax: (670) 322-5096

{2 JUl 1990

cﬁThe Honorable Walter B. Jones
Chalrman, Committee on Merchant
Marine and Fisheries
United States Congress
House of Representatives
1334 Longworth House Office Bldg.
Washington, DC 20515-6230

Dear Chairman Jones:

Re: Proposed Amendment of H.R. 1405, the Territorial Sea
Extension Act.

In 1975, the people of the Northern Mariana Islands agreed to
enter 1nto political union with the United States by approving
the Covenant to Establish a Commonwealth of the Northern Mariana
Islands in Political Union with the United States of America,
approved by U.S. Public Law 94-241, 990 Stat. 263 (1976). The
first constitutional government of the Northern Mariana Islands
took office pursuant to the Covenant in January 1978. In 1986,
the Covenant was fully implemented, the Northern Mariana Islands
officially assuming the political status of a United States
Commonwealth, and the pecple of the Northern Mariana Islands
acquiring United States citizenship.

Title to the submerged lands underlylng the territorial sea of
the Northern Mariana Islands, previously vested in the Trust
Terrltory of the Pacific Islands, passed to the Commonwealth on
termination of the United Nations trusteeship pursuant to

Section 802 of the Covenant. One of the first acts taken by the
Northern Mariana Islands under the Covenant was to formally
establish its twelve-mile territorial sea. Northern Mariana
Islands Public Law 2-7, Sec. 8 (1980), codified at 2 Commonwealth
Code Sec. 1123,

“h
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Section 902 of the Covenant provides for reqular consultations
between special representatives appointed by the President and by
the Governor of the Northern Mariana Islands on issues affecting
the relationship between the United States and the Commonwealth.
In March 1987, during the Third Round of Consultations, the
Commonwealth presented a position paper on Ocean Rights and
Resources, proposing a means of clarifying the Commonwealth’s
rights and respon51b111t1es in the ocean waters surrounding the
Northern Mariana Islands, including the territorial sea.

On April 12, 1990, during the Elghth Round of Consultations, the
Spec1al Representatlves of the President and our Governor agreed
in principle to a basis for resolving the issue of Ocean Rights
and Resources. The Spec1al Representatlves agreed that the
Commonwealth’s “sovereign rlght to ownership and jurlsdlctlon of
the waters and seabed surroundlng the Northern Mariana Islands"
should be recognized and confirmed by the United States. Under
this proposal, "the Commonwealth shall have the rights of a
coastal state in the territorial sea, ... the exclusive economic
zone, and the continental shelf as provided in the United Nations
Convention on the Law of the Sea." The agreement provides that
the exercise of these rights "shall be done in cooperation with
the United States and sub]ect to the responsibility and authority
of the United States with respect to foreign affairs and defense
under Section 104 of the Covenant."

These agreements are consistent with international law regarding
the rights of insular areas and freely associated states. They
conform to Resclution III annexed to the United Nations
Convention on the Law of the Sea, which provides that "in the
case of a territory whose people have not attained full
independence or other self- gOVErnlng status recognlzed by the
United Nations . . . provisions concerning rights and interests
under the Convention shall be implemented for the benefit of the
people of the territory with a view to promoting their well-being
and development.”

We respectfully offer the enclosed proposed amendments to H.R.
1405. The amendments would tailor the bill to meet the needs of
the Northern Mariana Islands consistent with the policies we have
discussed in our Consultations pursuant to Covenant Section 902.
We invite your consideration cof the proposed amendments.

cerely,

i ‘- \

ENJAMI¥ T MDNGLONA

. Gov rnof7 halrman, 902 Consultations

wh

Enclosure ”\
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Amendment to H.R. 1405
Offered by

(page and line references are to H.R. 1405 as introduced
March 14, 1989)

1. Page 2, line 18: amend Section 4 by striking "the
Ccommonwealth of the Northern Mariana Islands," immediately before
the "and the overseas territories and possessions of the United
States",

2. Page 2, line 22: add a new Section 5 to reason as
follows:

“"Sec. 5 COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
AUTHORITY.

(a) Northern Mariana Islands Territorial Sea
Recognized. The sovereignty and jurlsdlctlon of the Commonwealth
of the Northern Mariana Islands in its territorial sea is hereby
recognized and confirmed. The territorial sea of the
Commonwealth of the Northern Mariana Islands extends twelve
nautical miles seaward from the archipelagic baselines of the
Northern Mariana Islands as provided in Commonwealth Public
Law 2-7.

(b} Northern Mariana Islands Authority in the
Territorial Sea. (1) The Commonwealth of the Northern Mariana
Islands’ authority in the territorial sea under this section
includes all the rights of an archlpelaglc coastal State
recognized under the United Nations Convention on the Law of the
Sea and other international law.

(2) The Northern Mariana Islands may, with the
approval of and in cooperation with the United States, participate
in regional and international organlzatlons which are concerned
with international regulatlon of the rights set out in this
section, and may enter into treaties and other international
agreements related to the harvest, conservation, management,
exploration and exploitation of the 11v1ng and non- 11v1ng
resources from the sea, seabed or subsoil in the territorial sea.

(c) Federal Authority. The authorlty of any Federal
agency in the Commonwealth of the Northern Mariana Islands
pursuant to statute shall not be extended beyond its previous
geographlcal limits by the extension of the territorial sea of
the United States except with the consent of the Government of
the United States and the Government of the Northern Mariana
Islands."
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June 22, 1990

The Honorable Benjamin T. Manglona
Lieutenant Governor
Commonwealth of the Northern Mariana Islands
Capitol Hill, Saipan, MP 96950

Dear Mr. Manglcna:

Thank you for your letter suggesting an amendment to H.R.
1405, the "Territorial Sea Extension Ack of 1989."

The Oceanography and Great Lakes Subcommittee held a hear-
ing in March, 1989 on the President's Proclamation of a 12-mile

territorial sea for the United States.
At

as part of that hearing. _
H.R. 1405 or a similar bil rom the Merchant Marine and Fish-

H.R. 1405 was considered
resent, we have no plans to report

eries Committee,

Pt

Your comments request that the Congress recognize the

Commonwealth's claim to a 12-mi

[

most _U,5. st

orial sea. At present,

ates and territories (with the exception of Puerto

ico, Texas, and the Gulf Coast of Florida) only have jurisdic-

tion over submerged lands and resources out to 3 miles.

In our

©pinion, the Presidential Proclamation Kas not changed this grant

of authority.
the territorial sea of other states_an

At such time as the Congress considers extending

erritorlies to miles,

we will give every consideration to the Commonwealth's request
For a S1mMil&AT extension.

Thank you again for providing your views on H.R. 1405.

With warm personal regards, I am

Sincergly,

Walter B. Jones

Chairman b/7jJ?qP;;ﬂw
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The Honorable Benjamin T. Manglona
Lieutenant Governor
Commonwealth of the
Northern Mariana Islands
Office of the Governor
Capital Hill
Saipan, MP 96950

Dear Lt. Governor Manglona:

Thank you for your letter regardlng H.R. 1405, the Terri-
torial Sea Extension Act.

This bill was the subject of hearings before the Subcommittee
on Oceanography and Great Lakes in March of 1989. Testimony was
heard at that hearing from the State Department, as well as other
legal and foreign policy experts. BAlthough several witnesses
indicated their support for a measure clarifying the effect of
President Reagan's Proclamation, opposition was voiced from
several cceastal states.

Given the short time remaining in the 101lst Congress, it is
unlikely that action will be taken on this TegisTation. The
conflicts which were purported to have been raised by the Procla-
mation have not materialized, and the press to clear up its legal
effect has apparently lessened.

I appreciate the concerns voiced by the Commonwealth and have
instructed my staff to retain your letter and proposed amendment
if legislation should be considered this Congress or in the

future,
Smcerelyf

ROBERT W. DAVI&
Republican Vice Chairman
Committee on Merchant Marine

and Fisheries ]qO {;PU

RWD: 1pm - }99;)(),-"'/
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The Honorable Benjamin T. Manglona
Lieutenant Governor of the Northern
Mariana Islands
- Capitol Hill
Saipan, MP 96950

Dear Governor Manglona:

FHGE , By

STANLEY SCOVILLE

STAFF DWECTOR
MDWM@&

nOY JORES

ASSOLTATE STAFF DIRECTC
AND COUNSEL

LEE McELVAIN

GENERAL

RCHARD AGKEW
CHIAZ MINORITY COUNSEL

I write in response to your recent letter seeking an amendment. to

the Territorial Sea Extension Act introduced in 1589 by :
Representative Norman . & Republican from California.

The bill, H.R. 1405, was drafted in order to affirm the

proclamation issued by the President in 1988 extending the
territorial sea from 3 to 12 miles. Additionally, it was thought
that the bill could clarify any misunderstandings regarding the

intent of the proclamation on U. S. domestic law.

While the sole purpose for issuing the proclamation was national
security, specifically in order to keep the Soviet intelligence
gathering vessels farther away from the U. §. coastline, some
federal and state agencies thought it was meant to have an impact
on the numerous laws which make reference to the territorial sea.
Representative Shumway hoped that his bill would make it clear

that this was not the case.

Although one hearing was held on the bill by the Merchant Marine
and Fisheries Committee's Subcommittee on Oceanography in March
of last year, my Subcommittee staff has been informed that no

further action is planned; Indeed, that the leadership o at
Bubcommittee has decided at any problems regardin e inten
mﬁfm“,m—mml%ﬁm.

I would, therefore, sug est that you consider continuing to
T ———

pursue your goals rough the 902 negotiations.r

e
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The Honorable Benjamin T. Manglona

July 20, 19590
Page 2

Warmest regards.

207
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RON DE LUGO
Chairman

Subcomnmittee on ular and
International Affairs
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Commonwealth of the Northern Mariana Islands
Office of the Governor
Capitol Hill, Saipan, MP 96950

Phone: ({670) 322-5091
(670) 322.5092
(670) 322.5093

Telex: 783-622 Gov. NMI

Telefax: (670) 322.5096

22 JUN 1990

ﬂnoﬁo bbgaot‘

Phe Honorable Walter B. Jones
7 Chairman, Committee on Merchant
Marine and Fisheries
United States Congress
House of Representatives
1334 Longworth House Office Bldg.
Washington, DC 20515-6230

Dear Chairman Jones:

Re: Proposed Amendment of H.R. 2440, the National Seabed Hard
Minerals Act.

In 1975, the people of the Northern Mariana Islands agreed to
enter 1nto political union with the United States by approv1ng
the Covenant to Establish a Commonwealth of the Northern Mariana
Islands in Political Union with the United States of America,
approved by U.S. Public Law 94-241, 90 Stat. 263 (1976). The
first constitutional government of the Northern Mariana Islands
took office pursuant to the Covenant in January 1978. In 1986,
the Covenant was fully implemented, the Northern Mariana Islands
officially assuming the political status of a United States
Commonwealth, and the people of the Northern Mariana Islands
acquiring United States citizenship.

Section 902 of the Covenant provides for regular consultations
between special representatives appointed by the President and by
the Governor of the Northern Mariana Islands on issues affecting
the relationship between the United States and the Commonwealth.
In March 1987, during the Third Round of Consultations, the
Commonwealth presented a position paper on Ocean Rights and
Resources, prop051ng a means of clarifying the Commonwealth’s
rights and respon51b111t1es in the ocean waters surrounding the
Northern Mariana Islands, including the exclusive economic zone.

s BG4 hT R
gy £ A6
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on Aprll 12, 1990, durlng the Eigth Round of Consultations, the
Special Representatlves of the President and the Governor agreed
in principle to a basis for resolving the issue of Ocean Rights
and Resources. The Spec1al Representatlves agreed that the
Commonwealth’s "sovereign right to ownership and jurisdiction of
the waters and seabed surrounding the Northern Mariana Islands"
should be recognized and confirmed by the United States.[ 1]
Under this proposal, "the Commonwealth shall have the rlghts of a
coastal state in the territorial sea . . . the exclusive
economic zone, and the continental shelf as provided in the
United Nations Convention on the Law of the Sea." the agreement
provides that the exercise of these rights "shall be done in
cooperation with the United States and subject to the
respon51b111ty and authority of the United States with respect to
foreign affairs and defense under Section 104 of the Covenant."

These agreements are consistent with international law regarding
the rights of insular territories and freely assoc1ated states in
the exclusive economic zone: "[T]he general rule is that
metropolltan powers with integrated overseas territories or
assoclated states have given the populatlon of the overseas
terrltory full and equal representatlon in the national
parliament and government or have given the local government of
the overseas territory Jurlsdlctlon over the mineral resources
and fisheries of the exclusive economic zone."[ 2] (The
Commonwealth of the Northern Mariana Islands, of course, does not
have full and equal representation in the Congress of the United
States.) They also conform to Resolution III annexed to the
United Nations Convention on the Law of the Sea, which provides
that "in the case of a territory whose people have not attained
full 1ndependence or other self-governing status recognized by
the United Nations . . . prov151ons concernlng rights and
interests under the Convention shall be 1mplemented for the
benefit of the people of the territory with a view to promoting
their well-being and development."[ 3]

H.R. 2440, the National Seabed Hard Minerals Act, is of great
1mportance to the Nation. H.R. 2440 would establlsh a national
policy for exploration and commerc1al recovery of mineral
resources in the exclusive economic zone. For the coastal states
of the Union, the bill would increase and clarify the role of the

——————— ———————— ————— —

[ 1] Memorandum of Agreement on Ocean Rights and Resources,

April 12, 1990, attached as Appendix 2 of this letter.

[ 2] Franck T., control of Sea Resources by Semi-Autonomous
States: Prevalllng legal Relationships between Metropolltan
Governments and their Overseas Commonwealths, Associated States,
and Self-governing Dependencies 5 (Carnegie Endowment for
International Peace, 1978) (empha51s in original). -

[ 3] While the Commonwealth is guaranteed local self-government
by Sections 103 and 105, it does not have a self- governlng status
recognized by the Unlted Nations. The United Nations defines
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state governments in the leasing process and provide for state
particlpation in revenues generated by the leasing of mining
sites in the exclusive economic zone.

Some supporters of H.R. 2440 argue that it would apply to the
Commonwealth and to U.S. Territories in the Pacific, but the bill

rovides little in either management voice or revenue to our
islands. The need for federal control of the entire exclusive
economic zone is justlfled by an asserted need for "one-sto
shopplng" by those interested in exploring for, and exploiting,
the mineral deposits of the United States seabed.

The Commonwealth Government favors development of the seabed
mlnlng industry. The Commonwealth may wish to encourage this
industry to prospect in Commonwealth waters. It should also
recognize that the United States does have a legitimate interest
in how our exclusive economic zone is administered, from the
standpoint of national security and foreign affairs. These
interests, however, do not justify approaching the great Pacific
ocean as one vast convenience store. The proprletary and
beneficial rights of the United States citizens of the Pacific
must be preserved for future generations of islanders.

Section 103(3) of H.R. 2440 includes the Commonwealth of the
Northern Mariana Islands as a coastal state. The bill would
assert, for the first time, federal jurlsdlctlon over the seabed
hard minerals beneath the exclusive economic zone surroundlng the
Northern Mariana Islands. Thus, instead of 1ncrea51ng the role
of the Commonwealth in management of the hard minerals resources
in the seabed surrounding its coast, as would be the result of
the bill for the other coastal states, the bill purports to
divest the Commonwealth of the Northern Mariana Islands and its
people of existing rights in these resources. We oppose this
result.

Although we recognize that section 316 of the bill contains
revenue-sharing provisions, our Commonwealth--with its small
population, relatively finite coastline, and lack of mineral
processing facilities--is unlikely to derive significant revenues
under these provisions.

—————— — A ——— —————

self~governing status as: a) Emergence as a sovereign independent
State; b) Free Association with an independent State; or c¢)
Integration with an independent State. U.N. General Assembly
Res., 1541, Annex, Prlnc1ple VI (1960). The Commonwealth is not
an 1ndependent State. It is not freely associated with the
United because it does not retain the capacity to unilaterally
modify its status. Id., Principle VII(a). It is not integrated
because its citizens do not have equal rlghts and opportunities
for representation and effective partlclpatlon at all levels in
the executive, legislative and judicial organs of the Federal
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Consistent with our agreements in the Covenant Section 902
Consultations, we offer the enclosed amendments to H.R. 2440 that
would tailor the bill to meet the needs of the people of the
Northern Mariana Islands. The draft amendment would:

* recognize and confirm the Commonwealth’s ownershlp and
jurisdiction of the natural resources of the territorial sea and
the exclusive economic zone surrounding the Northern Mariana
Islands.

* provide that the Commonwealth take the primary role in
administering the exclusive economic zone, subject to appropriate
federal oversight in the areas of foreign affairs and defense.

* prov1de for cooperation conservation and management of
hard minerals in the Northern Mariana Islands’ exclusive economic
zone by agreement between the Government of the United States and
the Government of the Northern Mariana Islands.

* authorize the Northern Mariana Islands to participate
in regional and international organizations which are concerned
with hard minerals management in the Pacific region.

A primary role for the Commonwealth in seabed hard minerals
management in the exclusive economic zone is appropriate to the
political status relationship between the United States and the
Northern Mariana Islands under the Covenant. It also conforms to
the United Nations Convention on the Law of the Sea. We invite
your consideration of these proposed amendments.

\

RtNJAMi\N T. MANGLONA
GovernorAChairman, 902 Consultations

1Sincere1y,

———

Enclosures e
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The Honorable Benjamin T. Manglona
Lieutenant Governor

Commonwealth of the Northern Mariana Islands
Capitol Hill, Saipan, MP 96950

Dear Mr. Manglona:

Thank you for your comments on H.R. 2440, the "National
Seabed Hard Minerals Act © b

The Oceanography and Great Lakes Subcommittee of the
Merchant Marine and Fisheries Committee held a hearing on this
bill in October 1989. At present, the Subcommittee has no plans
to markup or report this bill.

With respect to your comments, the bill provides equal
treatment between the Commonwealth of the Northern Mariana
Islands and all other United States territories and possessions,
including the Commonwealth of Puerto Rico. This treatment
reflects the existing legal relationship between the United

tates Government and the Commonwealth of the Northern Marianas.
Under this relationship and the Commonwealth agreement, the
Exclusive Economic Zone and the resources within this zone belong
., to the United States. In exchange, the residents of the Northern
‘\Marianas have all the benefits of U.S. citizenship.

H.R. 2440 also accords the Northern Mariana Islands the
same benefits that are provided the coastal states of the United
States. These include the ability to participate in joint
federal-state consultation task forces (section 202) and -
information sharing and planning agreements (section 204), full
consultation on all applications affecting the Commonwealth
(section 307), and revenue sharing (section 316). Any bill to be
reported from this Committee on seabed mining will have to
contain similar provisions providing full participation by
affected coastal states and territories,

. \194 J»f//
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The Honorable Benjamin T. Manglona
Page two
July 23, 1990

At such time as the Committee begins serious consideration
of H.R. 2440, I would be glad to consult with you further on
issues affecting the Commonwealth.

Thank you again for providing your views on H.R. 2440.

With warm personal regards, I am

U

WALTER B. JONES
Chairman

RS



