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INTRODUCTION FROM THE EDrrORS 

From JanlW)' 9·11, 1991, the University of Hawaii Su Grant College 
Program and the Wtlliam S. Richardson School of L.1w hosted in Honolulu 
a Wortshop on Legal and Policy Issues Created by !he Extension oC the 
U.S. Territorial Su Crom Three 10 1Welve Miles. Concerns regardin& the 
jurisdictional void created by President Reagan's 1988 Proclamation claim· 
ing a twelve nautical mile territorial sea for the United States, combined 
with !he federal govenuuenl'S continued lack oC a co/Jcmll natiorW ocean 
poUcy, served as the impetus Cor the Workshop, which broughllO&dher III 
impressive amy oC ocean law and policy scholars,leJjsIa1ors. Consrcssional 
staff, and governmental agency personnel from artJIRI the United SIaIa.. 
A 1990 study funded by !he Hawaii OCIice of Slate PIanninI and orpniltd 
by Raben Knecht, co-director oC the College of Marine Sbldiel It die 
University of Delaware, had identi6ed several impolUlll unresolved JepI 
and policy issues raised by the Proclamation. A!I# lUlling die ICDec:k 
repon. which cmsisted oC I brief analysis by six senior U.S. scMIm,ladt 
Davidson and Rose Pfund, Directr and Associate DiRdor of the u.enity 
oC Hawaii Su Grant CoIleg Proal am respecliYdJ. Ippi 0Iched us 
suggesting the need for a workshop as a foUow·up 10 III: eIItier SIUdy. I 
wortcshop that could lead to recommendations for acdan 10 n:soIve the 
issues identi 6ed in the study. 

From this conversation sprang the worlcshop wi!h its livdy and lhoughIfuJ 
discussion. new legislation introduced in Congress. !he Cormation of an 
Ocean Governance Study Group. and the papers Cound ill this and the next 
issue of the Territorial Sea 10llrnDi. 

The 6rst article, "Filling in a Jurisdictional Void: The New U.S. Territorial 
Su," served as the "overview· piece for the 1991 Workshop. It evaluates 
the constitutional bases for Executive Branch unilaenI acquisition of 
territory, discusses the statutory ambiguities created by the Proclamation. 
ellplores problems in federal·state relations regarding management oC ocean 
resources, and suggests alternatives for Congress to consider to bridge the 
current gap in national ocean policy created by a decade oC neglect and the 

, 

, 
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confusion engendered by the ProcIamation'S language. The second anicle. 
"Constitutionalism and the Territorial Su: An Historical Study," offen the 
reader an historical analysis oC the Proclamation. focusing on the separation. 
oC.powen tensions that underlie the President's actions and Congress' 
response. The third article, "The Isnpaca of the Extension of the U.S. 
Territorial Sea on Foreign Aag Vesseb: analyzes !he Proclamation's effect 
on the law governing foreign ftag vessels that operate in the U.S. Territorial 
Sea and suggests an appropriate CongteSSional response 10 resolve problems 
raised by the Proclamation. The fourth article. "Stac.e Jurisdiction Under the 
Coastal Zone Management Act Altu Extension oC the Territorial Sea.. 
examines how the Proclamation and subsequent Congressional unendments 
to the Coastal Zone Management Act have atrected the staleS' power 10 
regulate both within and beyond !he coaSlll zone. The fifth article. -Slate 
Historic Interests in the Marginal Seas," reviews the historiaI biles far 
asserting state interests in the marginal seas. c:onsIitutkml IIld .... .,., 
limitations on slate authority. and the condnuinc vitality 01 sure powen 
beyond their territorial limits. The final article, "Nllional Security Aspects 
of the U.S. Extension of the Territorial Sea 10 1\vdve Nllltial Mila. • puts 
into international context the U.S. extension at die ICniIOriaI lei and 
explains why the extension was deemed necessary from a national security 
standpoint 

We offer you. the readers. these articles. representing the wodc oC the 
distinguished scholar·autbors and the cUlective minds of an those who 
anended the WorIcshop. We trust you will 6nd them lhought·provoldng. 
We hope they will stimulate you 10 become involved in the cunent efforts 
to move the federal and state governments towards an effective and cobetenl 
national ocean policy. 

GUEST EDITORS: Pro/mor 10" M. VGJI 0," 
Pro/mor M, Cas" 1-
William S. Richardson School of Law 
2S I S Dole Street 
Honolulu. Hawaii 96822 
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I. IHrROOUcnON 

On December 7:1. 1988. Prtsidenc Ronald Reapn issued a i'rtxlamalion 
exrendinltlle U.S. rerrilorial sea from 1hRe-lO-Iwelve nautical miles for inrel1lalionaJ 
purposes.' Rcaaan was ad~ by tile ~part/nenI of Justice' thaI. by virtue of his 
role as tile sole represellWlve 0( tile Uniled Slales in foreip a(fain. he had tile 
pow~ 10 acquiR sovereignly over Ihis ~Imy. despile tile absence of any exfRSS 
COflSlllUlional or sla!u!ory authorily. In his analysis 0( Ihc impact 0( this proclama­
li~ on federal stllules re.gulalin, offshln waren and federal-Stale jurisdictional 
divISIOns. Douglas W. KmICC of tile Departmenl of Justice n:colnized Ihal inrenl 0( 

Congress is tile key facror in derermininl whether dome.Ric stalu!eS would be 
affecred by lhis rerrilorial sea exlenSion. In relation 10 tile Coaslal ZDne Manaie­
men! ACt' (CZMA). he concluded thai the expansion 0( the rerrilOrial sea would not 
exrend the Act's cove~.e" In an appImIl attempl 10 prnept tile proc:lamIOOn 
from expandinl coaslal SIaIe jurisdiction. fonner President Reapn included a 
proviso stalinl thai '[nJothinl in this i'rtxlamalion: (a) extends or ocherwise allen 
existin. Federal ot Slalc law ot any jurisdiction. riChls.lepi inletcstS. or obIipliont 
derived lhaefrom ••• :' 

The constilutionality 0( this Proclamalion has come under 6re from seven! 
commen~lOn' who argue thai acqUisition ollerrillXy is a lelislative rather dian a 
presidenlial power. Others have arJued thai even if the President bad the authariry 

I. Prud ...... i"" No. '921. 54 Fei IIq. m (19&,) Ih< .. ioa/Ior T.rri1ori&l Sa l'lod.nIIi .. l 

2. DcuaJu 91. Kmioc. LI",lluws tt.Ud ., rIw "opoud "aiMu.t '_10_ .... 14 EzrIod,,.. 
T,m' .... t s",. , 1nL $!A J. I. 16 (1990). ,.priNj., • man .............. d (or AbnNm D. $o(ac,. 
t..aal Ad .... '. Dcpat\m<0I 0( SIal<. (_ ",. Office '" \zpI C_scI. U.s. ~ 0( J.slim 
100000, 4. '9"~ 

3. 16 U.s.C. II 1451-64 (l9"~ 

4. Kmiec. I"", • .... 2. .. 37. 

, . T,mIf)naJ s.. PIOd ..... 'ion. "'p, ..... I. 
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to assen sovcrei.nly over an extended rerrilOrial sea. tile proviso quOCed OIbove is 
ineffective absenl express conpcssional approval.' 

These conlr.lSlinl views iUustrate tile ambilUOUS IIIIIR 0( tile ocean manage­
ment relime now loveminctlle IerriIOrial sea. The Pnxlarnation has crealed a zone 
without clear jurisdiclional authorily. when: a case·by~ analysis is needed 10 
determine the righlS. dUlies. and responsibilities of cilizcns. tile .ovcmmena, and 
foreign nationals and ~ions. This situation is not only incmcienl. but abswd. 
Although Congress recently Icgisbted that tile terrilorial sea expansion does not 
apply 10 the CZMA.· questions remain. for instlllCe. whether jurisdiction is 
conferred under the Endangered Species Act in tile 1hn:c-lO-lWelve mile ZOIIC ot il 
sever.tl other protection.vy 1IlQSUrCS' can be applied Ihrou&houl a IWClve-lllllticaJ· 
mile lerrilorial sea. 

This article examines these constilutional and stalUIOry ambiauilies. • c .. jcn 
historic::ll and cunenl federal·stale lensions surroundinCtlle manqemenc ohonlhinl 
and living resources. and suUests sevenJ allemalive appi<*Ohel Conpess coaItIlIb 
10 produce a comprehensive ocean managemenl recimc Cor the UniIed sc.s. .. 
assens that afrlllTlative Congressional action is pn:CeraI!lc II) resaninl 10 the jldicill 

7. $ .. ifl{r ...... 24.21. 31.4'-4" S4. n.1INl p .,ial ..... ~ di4 ... ..,..." am 
dr."' ..... p .... ioo in .iIhc, 0( die .... iou 0( die 101. Con&taa: HJlI4CIIS (Secsiae 4) ........ 
m.de ~ d • ., "'II ·Icadl .... ·'1 juriodiclKa or .u",onIY ... iliaD DOl Ibol asmdIeoIl boyoooI • •• 111101 
p .. vi .... ICC>,..,ieal timiu by ...... _ 0( ...... rriIorial ... 0( ... UoiIc4 s.-. • 

•• The 1990 CoulaI z..,. Mano,_ Aco ............... _ m .............. IhoiIo>t sa-
'enilorial .... (16 U.s.c. t 1453(1» .............. i.I lin _ .... _ IimiI 0( !10M .. _ 
...... nllip unde, .... SubMr&- Lando N:I •• .-

Funhc"""",. t 1456(c)(lXI) _ -.s ......... 1IIOa III'f ua IcMtd _ ocsu. ·oIIodioIa 
any Pand UIC or ..... , _ inl ""wi fW _ .., '" ... _1 ,_ .,ftc ___ 0('" ..... . 

• mUll be ... "istetII ••• l .. iIIIl rIw nrfortNbll poIkin ., .... coutal ............. _ ..... nil 
amendmelll df ... ivdy __ 4 SeQC\aty '" die .... riot Y. Colilami .. 464 U.s. 312 (1914) ~ 
,hal die ICI ciao .... '!'fly .. ailllNl , ....... , because "' ....... deNabIo ims- -ifta ,,;a_ .. 
...... wat __ 0( .... _.1&1 .-. 

Sc .. ion 14~dl wu 01 •• am.nded .. danfy .... A .. •• awlial"", .. redctolldivilia .... , r. 
ot outs" 01 the c:outaJ zone- whK-h alfCCllfty lind 01 waler U.M Of DllwallnCIIIIlW all:bc CDUlllIOIle. 

9. Amona "",.r ... , .... mode amtHa_' by .... PIOd .... Ii"" are ftc 0..... DumP .. Acs: ftc !lap 
W ... , PON "<I: ,he: .... _'''''al R"uJ.ollOtll (or PrtvtIWinl CoQisioot .. Sa: .... "" ....... 0( 

PollullOn (rom Ships; Shaft Proccction (ran Muruapal OIl Convnuc:ial Wusr. and tIM lDdeFra h .. Salay 
Board Act. S" "(rQ ~s 61 -161 and lCCompaaylllllCll. 
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process and is the best way 10 resolve Ihese problems. Thus it is in Ihe best inlerests 
of coastll Slates to push for legislation INI WOuld clarify \he nattue of litis zone. 

II. THE CONrnnmONAUl'Y Of lllE UNlLAmtAL 
PRESIDENi1AL Ex-re;SlON Of lllE U.s. TElwToRJAL SEA 

TO TWEi.VE NAIlTlCAL MJLES 

A. /nlrod~Clioll 

SeveraJ commenlators have elamined \he constitutionaJity oC President Reagan's 
unilaleral el etulive action ~llending lite U.s. lerriloria1 sea." Their analyses raise 
questions regan1ina lite Presidcnl's aulhorily to exercise power in tIIis Cashion. This 
seclion summarizes lite arlUmenlS supporting unilateraJ acquisilion d IeJriIory by 
lhe Presidelll. and conlnStS these with lite arJumenlS (or a _ resuil:tive 
inle'lRl3tion of Presidential powen. 

B. SourrtS of Prtsidtllna/PowtT 

I. Foreign Main Power 

Although lite mOSl Ie,ally scctue IIICIhod of otendina lite IeJriIllrW SCI would 
be by 1R3Iy. lite Presidenl's aulhorily 10 acI aJone tJuou,h • PlesiArwI-1 ProcIama­
lion has been justi6ed by virtue oC \he President's constilutional IOIe • the sole 
representalive of lhe United Sl3Ies in fORi,n relations." A1thouah tile ConsIiIution 
does nO! specifically address lite power 10 acquire terrilory on behalf d lite United 
S~tes. the Supreme Coun in Monnoll Clourrlo v. Ulliltd SUllts" Slated INI lite 
powers oC lite severaJ br.Inches of ,oven.lcut to make war. to make tna1ics. and 10 

10. S .. ..... Kmiec. _'.'- 1: JIdr: H. ArdIe, .. d J ... M. Bc:rodaldf. 1M •• ofC""., ... j. 
uldb/i,/ti., US. S"..,'; • ." 0_ tJw £Jpo_TmiJoriol s.... 1lUA. SEA J. 111 (1990); Banot. A 
Disaouio. t( , .. C"", ... w.1 I,...,. R.iud ", Euadi .. UrI";"" t( tJw T"';"';'I $ .. Ii";' 
(unpoblisbcd ....... P"f'C' pt<p&nd (.,. Second.>,"" Seminar " .... Uoive .. icy olllo"';;. WiBin S. 
RidludJat SdoooI ol Lo .... Apnl. 1990). 

II . Kmiec. ,..",. OGI' 1. 

12. 136 U.S. 1.42 (l190k , ... 1,. "",.rican .... C .. Y. C .... ,. 26 U.s. (I PoL) 'II. '41 (1111) 
me Conshrullon con/cn abtolu~ly at the 'ow~ oIlhc Unton. che pow'" 01 ..tina .... and 
or m~, Uuhcs: conscqumlJy. \hal l~nmcnI fOIlCUt. die po"4f'cr 01 a.c:quiriftl k:rriIoIy. eilber by 
COftqWSI or by \R.Iry."') 
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govern lhe ccmlOrY of the union provide die necessary aulhorily. The Justice 
Department focused on praclia.l considentions 10 support \he President's aulhority 
10 assert sovereil/IIY: • M our repruenlalive in foreian affain. the President is best 
silu:lted to announce to 0I1ler nations INIlhe United States assertS sovcteignty over 
lerritory previously unclaimed by ano\her nation:!) 

The same constilulionatly derived authority thai arcuably allows lite Presidenl 
10 acquire terrilory by discovery and occul*ion could conceivably be cited as 
addilional juslification oC Presidential power to proclaim sovcteignly over an 
extended teJTiu>ria1 sea. This power was judic:iaUy recoanized in LollisiallQ II." 
where the Court Slaled thai \he Presidcntllas die power ·to detctmine how Car this 
counll)' will claim lerritorial righlS in \he marainaJ sea as apinst 0Iher nations:" 
Uniltd SlaltS v. Cwan-Wrighl E.rpon Corp." also seems to aUlhorize Presidential 
assertion of sovereignty in the absence of a speci6cally enumer.ued constibllionaJ 
power." 

The only de6nitive constilulionatly-based power 3uthorizina ConpaslO acquire 
lerrilOry. on the 0IIIet hand. derives from lite constitulional power 0( Conpas to 
admil new stileS inlO the union. Conpess lias never asscned jumdidion or 
sovereignly over lite lerriloria1 sea on bdIaIl of lite Uniled SIaIes.'· Conr 'CTII 

13. Kmiec:. _. ""'. 1. II 16. 

14. Uoilld SIal .. Y. Loui.iana. J63 u.s. I n960~ 

.,. Id. II 34. 

16. 199 u.s. J04 (9)'~ 

17. The r,..idea,·. (_i,o .. lioioo. ,....1riIa ( __ "\lor inIIc ........... i'" ..-.,. _ 
(0 .. ,,0 .. btions loIuinrdl ....... [olio U ..... SIa.1 IOQII1II ill indcpcndc:o>co (...., G .... ari .... " 
(C"';u.Wri.,.,.199 u.s. II )\I~ ond .... ( ....... "... ....... s<i ... ....,.ololoo ........ ( ...... sty ....... 
in oh. British CIVWft "'" ... 001 ...... ...n ia .... ~ II bcbaial '" Coat..... $.. KnUcc. 
'''P''''''' 1. II 6 .. 16. 

In C."..,.Wri.lII • .... _It ... I0Il ..... -1'\IIe .......... _ .... 0100 (_III 1''''''''''''''1 ... 
ClcralC no powers UccpI lholC Jprc.tiaDy II'IYlDUlled ill !he CONliaataoa. and sudl irDpIied pow'C" U 

111: MCCSSlity v.f PfOPCt &0 eany no elreet me aMnCnaed PI'"". II aU,oriaUy lNt aNy ill "aptcI 
o( OW' ,,,,,mal Affaln." :99 U,S. II 311. 

11. Kmiec. ~"p'o nett 2. " II. 
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assenions of jurisdiclion or ,.,veRilnl)' in are:as of lite 0C%aII" were all ~ed 
afltf inilial Presidenlial proc\amalions on behalf of lite Uniled SLlIIeS.'" The JUSlice 
Departmenl arsues dial litis hiSlOry illusllaleS lite opmtion of constilulional 
resninlS on lite power of Conpess 10 proclaim jurisdiction or soven:1anly over 

orrshore =." 
The propriely of a Presiden", lIIIitaleni assenion of "sovereignly" (as opposed 

10 cI:liming "jurisdiclion" alone) over litis area is. however. noc free from dou~ l2 

One commenlalor has argued I/IaI ncilher express nor impUed constilUlionai aulllorily 
for unil3lenl eltccutive exlension of die Uniled SLlIIeS' Ic:rrllorial sea eltisl.s. D 

Under lhis view. lite exaension of lite Ic:rritorial sea limil t3/I be properly achieved 
only by congressional action. ..,hether or noc in conjunction ",illt an Qccu~ve 
iniliative. The brood iancuace used by Justice Sullterland in ClVfiss·Wri,IIl reIaIlRl 
10 Presidential powen an be cllanctc:rizlcd as dicta because lite facu of lite ~ 
reve:lllh:ll Con cress gave lite Presidenl die power 10 ban lite sale of arms 10 c:a1IIII 
countries." Cwriss·Wri,IIl cannoc be ciled as holdinl hi Ihe Pres~ ... 
authorilY 10 eltercise foreisn affairs initiatives. such as asserUnl !OYCftiply over 
new lerritory. in lite absence of specificaDy enwnerated constilutional powcr.. The 
implied powers justifyin,lIIIiJalenl acquisition of territory by lite Piesidall sunpi)' 
do noc apply 10 the lerrilOriaJ sea." 

19. $p< • .rocally ..... l'I.utn!ily Ad 01 1794. " U.s.c. t6 (1911); ....., l .. nI __ ....... 10 
",,,,.,>1 '''horiIy. 14 u.s.C. f 19 (l9U~ Iftd 19 U.s.C. f 1"1 (1m); ...... oc:sL\, 43 u.s.c. If 
1J3l·S6 (l9U~ 

20. Kmiec. "'p' • .... 2 ... II ~ 

21. The a4voalC' 01 ........ I .... iaI audIoriIy _ed .. Ihi, cIoubl "'........... ItI ... l6. 

tl. S ... ' ., .• &.1111'. l"f1'O _ 10. II I. 

24. CIIJIiu·Wri,hl. 199 U.s. II 119·» . 

2.5. OIher p"',ibIc 1IIOde. cI """"innl .. triocty ... dully inappliobl. 10 .... ...- .. rriIGriaI .-
" .... i<l1. The moo' •• uaJ mc<bod 01 acquirillllGrilory i. ",,,,,,,h I ..... Y ..... 1M "1'1"-" ......... 
pa",';paIlCII 01 .... Sen .... ""_ oM coui .... l)'picaDy accomp~shed "'_lit lireat)'. ~ 
c:annaI. be "Ited upa\ bcc:ause the MCZSW"y rac.1Dn an Q(I pRtmt III ". A.lncncu IAI1InDCI Co. Y. 

C."I<,. ~6 u.s. (I !'t .. n) $11. $4l~ (1111). die ""'" lound the hoIc1i", 01 CGIICj .. M .. triocty '" be 
(conI .... d •.• ) 

10 [Vol. 2: I 

The need for caution. secrecy. swifl action. and spcciaJized infOl'Tllalion in lhe 
negoliation proc:as (beller accomplished by lite Presidenl !han by Conlress) 
generally justifies eltp:lllSive forei,n relaaions powen for lite PresidenL One aitic 
has found these concerns "simply inapplicable 10 the terrilorial sea issue: however. 
because "[Ilhere is no need for secrecy. swill action or specialized informaaion in 
extending the lerrilOriai sea."M He flll1ber asseru IIIaI ..,helher Ihe Presidenl is best 
silllo1led 10 allnoW\Ce lite assenion of U.s. ,.,ven: ianly" is also irrelevanl 10 lite 
question of how lerrilOry is aclually acquired because lite Presidenl could satisfy his 
role in foreign affairs by simply announcin, previously. made Con&ressionaJ 
decisions 10 Ihe world." If Presidenlial po_ is 10 be relied upon. lherefore. il 
muse be found in olher paru of our constitutional Sll'UCIIR. 

2. Commander·in-C11ie{ 

The apparenl putpose of Ihe lerrilorial sea QIension was 10 provide: a creaaer 
defense perimeter for lite Uniled SI:IICS. speci4cally 10 keep foreiln inlelu,encc. 
galhering and naval vessels fanher ofT lite coast of lite United SIaIea." kaow 
lhe U.S. Constilulion pl:lces control of lite nation·, defenses in lite 0Iiel EltCCUlile. 
unil~ter:ll Presidential aclion appean 10 be justified aI 6rsI atance. The To lib ill 
Sea Proclamation. however. locs beyond _Iy esIabIisIIinI new bouIIdIIies 
necessil:lled by modem technololY. AIIhou,h il mi,ht be araued Ihalllle Piesickill's 
assenion of sovereiply over an ellended lerrilOrial sea was noI intended 10 iIIInIde 

2$. (_.cm"'-d) 
only • _pont)' mwwy ~ ""iii IOUI)' iI .............. 1'wdIc_. ill Flemia, • IoCanMI 
Y. P •••• $0 u.s. 19 Howlld) 603. 614 (l149~'" C ... d kl4 .".. ........... 01 .... bcundoria "' ... 
Uni,ed Stiles an k acampIished only"' ......... iIaIy.....ti .. _r OIl by "pd.li ... aodooriIy. 
Ann''''1011 baa ..- be ...... ",; .. d by ....... idmI 11_. lui baa ..... "';lizcd by C"", .. u ..... 
Bums. I II". nCIe 10 • • 4·1. 

26. &.I1IlI. __ .... 10 ... II. 

21. Kmiec. 1"f"O .... 2. II 16. 

:a. Bum."",,11 note 10. II 16. 

~9. An:.hcr and Bon\b~f(.llIp'lI nell: 10.1& 117. S" IIUO U.s. NA VAL W ~ COl.J..EGE.1HTet.JfAT1QH· 
AL .... w SrruAnoN AND Docu!o<am 601-6001 (1957) 0; ..... del ... , .. '" ..... esublished by die 
P .... dcn, pun ..... ' '" I' U.S.C. f 21$2) •• lI<d II Kmiec. _ ..... 2. II II .. n . 
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inlO le,islalive affairs.» die Presidenc'J powm • Coml!l3llder·ill-Cllie( do IlOl 

aulOmaticaily confer aulhorily 10 act wilhoul patlicipalion by Congress." 

3. Congrusional Acquies:CflCe 

In die (ace of Congnssional acquiescence. die Tenilmal Sea Proclamation 
mighl be de(ensible •• valid uccutive acquisilion ol ICfrilory. The qUC$lion 
becomes whe:her Con~onaI action has been sufrlCient and timely. For example. 
die initial assertion ol jurisdiction aver die IerriIOrial sea by Secrewy of Slate 
Thorn. 1efferson in 1793 ripened inlO a claim of lO'I'CIei,nly over lime, even 
IhouSh such ri,hlS WCle noc c~ when die esecutive branch made its CIri,inaJ 
unilaltral c \aim." II has been IIOCc4. however, !hal Congress acted quietly 10 

30. S« 1Cmioc:. ,.",. _ 1. 1\0 D,po" • ~ 1eIIiat'1 _ .. _ .. ~ ... 011' ... ~ ... 
P .. ,idaltill Proclanulioa ..... CouIaI z- "''"I, I ""'may ... ~ 1Ia .. _ ..-
10'" .... i_·, dcsi_ 

One __ or .............. "'''''pap ~ ... PI I i .... ''(. --. ... '.-, ""'.wtw .... _poIiticol ... loaol_,'" ......... ,...,.. •• ] I ... i'· I 
-po 10 0D0di/yCan,1UIiaW _ ~..-." __ IedonI .... _ a' s'-' 
.... -.&01_.' S« N..,.... Urlild S .. ,., I{ -., ........ , __ Ii .. jm: A T_· 
Mil. 1,_1 s... 4 1I<f'L J. EmrAIM & Co.urAL L 142, 146 (I919~ 

Simaarly. ill "'" AlA'1 UW "' ... Sea C~_ Nnroloa ....... '.110. 2 (919). o-w c... 
IIaLId thai "'" p,.,idooI .~ dial .... _ic: le,illaIM =1 I I iIl>Olwol ... 0IIII00riIy ~ 
C ... , .... ·( .. IO)III4 ... ___ ......... _~ ... _...w ... __ '" 
ocpan<dy. A""""" c... __ ... poadImaIi .. _ ....., • __ ., ... ""'-'1 

faroi,. affain ..oIloriIy ....... -Ioaiolalioo _,... 
0.. ........ r IIaood, ... C...t s.. Ora ... ;";;' ............... ""_'1 . oil 

limiwi ..... a-ic: _ u "'"" ...... _ .... 1Iaoaj ... Deport ' _ wiIIio, OJ au- £ar,u;ooo 

I{ "" 1"';torWl SH: H"';'p .. HA. J4Qj ", •• "" S--... 0,_,.", _lid G_, lMn 
I{"" H_ C-. GO M.,._II";'" _ FtPwrWl. 101. ea.,. I. Sa&. 64. 70 (19ft) (_ 
ot Ori. SlWor. Qair. CouIaI s... o.p.iJJ!;;'~ 

31. I., In .. _ 3t _ poaor .. IaI for. paromiII ... _ OJ ... _". ......... ialfliool 
'N1>dar A,o' ,.....IL 

31. S« Aidlot .... Booda:df. _. _ 10. .. 126: 'II is ... clear _ Itft' ........ ... 
Wubinl"'" edmioi_ ioIe!IdaI ., ...... u.s. jwU4ni1to ., __ ...... fOf! lief ...... p:rpooa 
only Of 10 lCijIIi ...... II.....,. wbjtd 10 u.s. _';''''1_ :aiIn _waN.' ~ ...... ) S« 
OUO Kmiec. ,.p" .... 2 •• , L 24. 4 .... ., 0... 16. 1793 ,-, til Goocp w .... ,...: '(1Joo ale., 
ot TemlOri" juriodiclian II Sea ........ 1<1- r .. cd.· C __ , ..... Itmioc. ___ 2, • 17 0:51: 
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afrum the 1efferson daim by passinlthe Neunlily Act of 1794." Passace o( die 
SUbmeraecl Lands Act in 19S3 ~ lUIIesIlI dial Con~ ~ noc ddcmd 10 the 
executive willi reprd ~ die ~ ~ ~ hisloriQl. events s.,,?~ !hal 
Conaress has not previously acquiesced an uniialUal execullve acqUISlUOll ol 
1erri1Cfy. Most Uniled StalCS' acquisitions have been aa:ompli.shcd by lreaIy. 
Conaress has rwice ~ ilS own arIhorily 10 acquire IerriICfy by &mCxin, Teus 
and Hawaii. Conpess displayed an inlcnlion 10 pa1icipate in the acquisition o( 
lemlDr)' l/IroII&h the Guano IsI~ ACI olI8S6. And the $ena1C lias v~ 10 CUI 
0(( (unds (or conSInICtion o( mihlary bates avenea5 •• means of proCcsIan& the 
Presidenl's acquisition of !hose bases by executive apecmenl I3Iher !han by 

1lU1y." 

Similarly. il does not appear !hal Con&J'CSS has yielded 10 P'lcsidmtialllllhorily 
as esucised in 1988. One commenlalof noICJ !hal die TenilOrial .Sea.~ 
is 'in IepIlimbo until such time • Concress either paaes Ir._,,?, to live II 
effecl or (ails 10 act, in which case Ihcir acquies:ence would I0OI\ lie l*ipClCd • 
impliedly authorizinllhc Proclamalion 10 take effecL'" CoIIp ;-" r.ihn • 
act in Ihe near (ulUlC may lead to an inlelpRlIIion ol implied aadloiiWiw aI 

31. (".caIu-d) ,...,. ... Y ...... ...,-.. .....-W......-·, ... iIaIc ......... .,IO.' " 'YO:-
doc ericioal "niIariaI _ iI _ .... ,. I.,. .. , ....... _", " I ....... 
........... rrlbo ............... ' ,· ... .,.doclqisbnn~ ........... ·, .... 
ia ill apIic:iI ........... \loW s... __ ".,. _,cipI) _ ... IaIiIOoiaI -
cIai:Ioe4 .,. _ (:nil ...-. 

". " u.s,C 16 (1911). 

34. Su .... ' ..... _ 10. s.. •. ........" ~ • coer ........ Hdol II doc For.;p ocr ... Dec. t. 
1130. I. !IaL (Put 2) 3lS-26: 

,...,. iI • doinl uampIt til ... 1aIc ... acquili<iaa .,. ... P ....... .,. ........ ..-
'" IIIio ........ P ...... fiIIooooo ....... inIo .. .-;.. ...- ia 1130 ia .... o..ao 
BriIaio • ..... (d) ., "'" Uoilld s... _ poIIioa ~ doc IIco hoc R<cI .. .., bo ...... 
"'!"iIM' for • li,_ ia ub Eric ..., BulrakL 

S TI!A'nU AI<II 0M!a blnll<Ancr<AL Aen 0#'" UIITT1!D SrAns 01 ~ 9QS.21 OL Milot 
ed. 1937) (.t.JCribin, ... &a\lIioi ... ~ Hone'" Reel). "priNlld io l:aliec, ,.",. .... 2, II 15 L44. 

35, Su .... ,.", • .- 10 ... :n. 

. '1 
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executive power by acquiescence.1I The IIeCCSSaIY lime period for conaressionaJ 
action is 0prollably .err shon.o" AJlhoulh Convess has yet 10 pass IelisJation 
implemenlinllhe PIoclllnalion. iIs recenl aaention 10 this issue SUlleslS lllat il docs 
IIClC intend 10 acqua:e. • 

4. Nuclear Ale Powen 

In !he nuclear Ice. !he imminenl and unpRdiclable !hreaI to naIionaJ secwily 
interests sulleSlS !he need for t.oad Presidemial IUlhorily in the defense 01 our 
counll'y. The PresidenI musl be allowed 10 lake swilt aclion in response 10 nuclear 
aaa:lt. because in saclI silualions insutrocienl lime wiD be avaibble ror Conaress 10 
dcliberale. This power ClnIlClC be ciled as I source for unilaIeral PresidenliaJ action, 
however. because 110 such immediale need Wsts for an extension oldie IerriIOrial 
sea. The Tenilorial Sa Proclamalion is insIead, a °momenaous break wilh IndiUon 
(!hal should havel reqaft(d} Ienalhy debale llihe IIilta Ie.els of JOYemtnent. 0" 

C. TItt Stparalloll of'l1'«r, (ssw 

The consIilulional Slnlc:1Ure onlhe fomln affairs power sagesU dial neilhcr die 
executive nor Iepilli.e branch was inlended 10 bIYe eadlllift auIhoricy. 
Uncertainly concerninl !he proper ~ of aulhorily for aaertinllOYG'llillll)' over 
an extended laritorial _ creates I 0c:1assic ~ ~ powaI c:onIIic:L" TIle 
quintessential seplnlion of powers case, Yo ... ,_ SIttn cI '1lIH Co. v. 

J6. 14. II 22. 

37. 1& 

31. See .... _l ~ c...u Z-~ ACI'" ..... · •• " iD_ .... 
loci eo...,... ....... )'iddoII IIIIhoriIy 10 1tJj ..... willi ",ud 10 ~ jorio<i<Iiaa ia 1M U.s. 
IariIariaI ... 

)9, lIa .... ..." ..... 10. II t. 

40. Iii." 9, 

14 7E1lIllTOIlJA.~ SEA JOUIlHItL (Vo\. 2: I 

StZWYtr," aIIhoulh primarily I domesIic: all'ain cu:. can be validly used 10 
eQllline separation ~ poWCl1 conlliclS in fomp afFairs. ~ 

Under the YOIUI,SIOWII framewort. the Presidenl's lIIIilalel'al exlension of the 
terrilOrial sea falls in I twillll zone wIleR he an rdy only upon his independent 
powen. Once in this zone. eilher (i) conl'essionaI inertia, indirr~nce, or 
xquiesccnce. or (ii) a consiSlenl adminislnlive policy can be said 10 authorize 
executi.e action." The poIentiai Illume,. IIIIl die ori,ina! lerrilorial _ claim 
repRsenlS a consiSlenl administtalive policy is IIClC disposilive. The real issue is the 
executi.e policy loward unilllleraJ acquisition 01 terrilOry. Proper consiclention 01 
this issue nc:ces3ilatcs an anai)'1is ~ historical eumples of U.s. teniloriaJ 
acquisitioN. 

I. ExecUli.e ACquisitions 

The cxecUlive lnlc:h IC1ed willloul s-tkipllCion by Con.,as ill assaUal die 
oricinal claim 10 Ihe lhree·naulical-mile ICnitoriaI tel ill 1793 by PlCIIidtnI 
Wasllinlton and Secn:&ary of Swc Jeffcnon." $oooaeiJllly is tile "IndiIpeI1SIbIe 
concomitant' of I nation's territorial sea. \IoweYer, and tIIerelore pRvcnII Ihe 
extension of the tenitoriaJ tel (willloul chan.in. Ihe dc4ni1iOll of °laritorill _0 
itsell) for jurisdictiorW purposes only." 

4t. ~ u.s. 519 (\951) moo Sled Scizu .. CaaI~ 

42. s.. .•. , .. OIoPPUY a. S1aNI u AI.. COICITm1I1OIIAL IA. 4t4 (lM6~ 

43. S .. •. , .• It .... Y. DuIIot. 351 U.s. 116 (1"1): bmd •. It ... 311 u.s. I (1965); 1114 Hail •. 
A,ec. m u.s. 210 (l9IO~ 

..... s.. .... _ 32; Aldler ..... 1Ioftdaro/r. _ ""'" to. II 124: .... au .... ...". _ to. II 17. 
Aldler .... IIaadaftIr _led .. 1M ."" .... ' , cIaioo <l1ariIaioI ... joriIdiClioa by 1M CI"",iw 
-. 1M .,.uty .... , .. I 'i'l yaJoc by .. r,,,,,,,,, 10 ........ PO'''''''O: (I) 10 .......... u.s. 
....1OIiIy 1114 (2) 10 _ide '1<rriCoriaI procccIioa.' 'I1Ictc.-. ..... _ ... Coot .......... ""iddy 
'0 alii ....... 'err'""" doinl by moco;", 1M N ... ",iIy AI:! <I 119C. .......... _...,. .. IMIod< 
01 COft, .... ionaJ poltic:ipo_ .. 1M 1793 doirL lie r ..... _ . ... ,..,.... ..t ....... 10 
-r,nitcri&l jruUdic ..... II Sco' wu "'" lil<iiii'0 be ...... nicD cI_roipllJ. {Emflluil oddcd., 

4'. Bum •• I.". ""'" to. II It. 
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Two examples of Presidential acquisilion are Midway Islands and Wake Island. 
boIh arauably accomplished by disaMry and occupa1ion.- Such claims are not 
dispositive 01 the issue. however. The Midway Islands claim was ICIied upon by 
ConI'US after the annexation 0( Hawaii: thus the acquisition is lnCeabie Ihtouah lhe 
Republic 0( Hawaii raIher than ID a claim based on discovery and occUpaiion. 
Similarly. the 1899 claim 10 Wake Island was acled ~ by Con~ but not until 
193-4." Wake Island appears 10 be the only cle:lr iluUncc- when the eJlecutive 
has asscned a rilht to acquire and lavern lmilory wilhool some: color 0( lelislative 
approval. Nonetheless. some scholan araue thai the discovery and occUpaiion of 
relatively small alOUS and islmds in the Pacific in the nineteenth cenlUly is imlevanl 
to the uniJaIeraJ Presidential ellension 0( the lariIoriaJ sea." Even if unilaler.ll 
executive action were assumed in these cases. their precedcntial q[ue is diminished 
substantiaUy by anaIoay to the much more sianilianl acquisitions 0( IelriIOly by 

46. n.c~"'oIWaU 1,""'. _____ 01, a ..... .,--
o_p oldie ...... _.dIaI ......... w.1to I ........ S .. Heioo" ~ t-a-r-'''''". 
ICioF'-<r. 19101Da1<UW< ItDoInu 34 (I97I~ -&II ... daOoo __ 1_ 1115 leI"" 
die ManIIaIJ b ..... claim die .. "'" u Eaa·Kio, .,. v_ 01 ......., ... 5 ' d __ 

prior '" u.s. =¥,jew. n.c ManIIoIb llavo 00 ..... MCiealllitIGJ ........ "' ............ dIioI. 
but Enm·1Go it cIai_ bJ _ oI ... it aIL 'l1Io ..... ,.."...,.._ 10 r..ICiot _ aaoi.", .,. 
leu. _II ManMIk. "'_ called lar ....... ~"'IO ____ 10 ...... io"'-a ...-IL p_tial vietinu' Ii ......... ""'" ooIy if..., c:cIIW __ ' __ ..... u , 
h ...... _. n.c wina 01, ..... ... bini ICIIII4 .. r.-1Go _ ....... Wy way 10 ...... ....... 

n.. ManhaIIae If'I'OMIIJ "-'" ..... 10 £a..1tio aIIcr ... urinI 01 ~ .... IIiI .... 
""",ty ........ ""'" .iI _ .. IIIcin. 

Cf D. lm. U!Ia..I ~'I PAaPIC!Un (1940): ... PAaPE IsuIa YIAunM II. ea.w .... 
1_ ... 1911~ n.c IhIioN Staa ....... 10 .... I"""'" ,.. ...... 01 WoblaloM .. J..., 17. 
1199 ............ daU801C ....... 'U. .... D. T-.iaol ... U.s.s. __ .... I .. lmteia;&if' .. 
npediliGo. ... ....,.Iip 01 iii. , _ _ ...... to 1 J ....... I...., ,,,,,,,',I/vios" to 1934. 
Wale bland _ I......,. rI-" ..., NIY\' Dopo_ jIIriMiaio;I oM i. _ .......... ibilily 01 
die Ail Fonz. _ ........ ptrmiuioll 01 ill H,waii 011" ... bol_ .y Urmft _y land ..... ill ...... 
c • ......,. ...,.. c poapIo Iiw II WI". A ...... ' ...... oM, _ 0I"'1CMioeaI~..p.ic: 

and AInIaapIItric AdaIiN ........ 1ft IoaItd die ... 

47. IS« Ls.--Itooo. 71w f_lI/tIw frtu .... k..,. tUWla-r. T""",,,.' G!G. WAJK. 
L Jtzv. 251. 25,.,' (1941~ Ra>o ........... 1fII1IRIII .. _ ...... jew oI-mpoy _Mid .. y 
.... WaU wu I<1IIIIIy ,.ined bJ vi .... 01 ohc .......... oIHa .... by Caoa-' 
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Conpw of evert other piece 0( IeIritory in the Uniled staleS;" if IIIOQ. 'acquisi­
lion of the islands reprtSCnts nothinl more than an elCCplion 10 the rule.''' 

2. Conpwional Acquisition" 

The hisloricaJ precedents of IreaIy acquisitions.1I the IIII1eJlaiona of Texas and 
Hawaii. and the Guano Islands Acl i11l1S1nle die exislence oIa conpessionaJ role in 
the acquisition 0( new lenitory by the Uniled States. The U.S. Constitution 
el~y pves Concress the power 10 admit new staleS inIo the Union. Thu power 
was clearly eJlertised in the annexation 01 Texas. The pecedcntial q[ue 0( the 
annexalion 01 Hawaii. on the other hand. is inconclusive because Hawaii was not 
annexed as a stale bul as a lenilOly. 

51. 80 ..... ___ to. II 16. 

53. IS« TteII)' ............. Ua ...... SIIIn oM die F ...... 1tqIoI>Iic. Af<. :JII. 1_ "" I. a _ •• 
201. T.s. /10. 16 (\Aui.iana PIIrdwtk TteII)' 01 AmiI)'. SctII_ .. LiooiIo. .......... U .... 
SIIIn 01 America ... Hi, CMhaIic Majaly. Fdt. n. lilt ..... 1. • SIll. 2S2. m (aoaica 0I1'1oMo 
bJ SsUk TIaI)' ..... 0- 8ri .... ,.. .,. 1i46. .... I. , _ ... T.s. Ha 1:111 IOIq-. 
C."..........IIt, Tnii)' 01 r..-. "' 'ship, u"ull oM SttIIemnI a..- ... u... SIoIa 01 "-riQ 
... ... Maic:oa~. Fdt. 1. 101 ..... 5.' SI& 922. fl6.l7. T.s. Ha 2117 __ oICaIiIonio 
bJ Mczicok TteII)' ... Maico. Doc. :JII. 1"3. ... I. 10 SIlL lOll. 1CB2. T.s. Ha 201 ~ 
Pllrdlallk TteII)' .ioIIltauia. MaIdI:JII. 1161 ..... I. 15 SIlL 539. T..s. Ha 301 c-- 01 AIoob.,. 
.......k TteII)' 01 Pori ........... UaiIM s.... ... Spaio. .... Doc. 10. 1191. 30 SIll. I"., T..s. 
/10. 34J: I .......... c.. C... 'joe _. IS. 19QJ. IItL 2 " 3. 33_ %De, ~35. T.s. .... 431 
(co .... 01 r ....... c.. :r-by r-k C ... .,...; ... a..- ... UUed _ ... o-.t I .. 
Coaiaa 01 ... Doooa w .. Iadin. A ... 4. 1916. .... I. 39 SIaL 1706. T.s. .... Q9 (poI<Mao 01 olio 
Vi .... IaIoMo 1_ Dawa"'~ 

IS« .bo C ....... 01 TIIIII~I .... A ....... C1Ud 01 T ......... 10 U_ :lila Go • April 17. 
1900. rt,..,wM" American 5_ C .. .w-.n 2 (t9l1), ... ~_ s-o.: o.c,., " • C-.. 10 CAL W. !HT'L U. 120. 2l'J.3O L 16 (I91Ok ................ ...w io , 
___ -. io 'uly 1904. rtpri_ .. _ S- C .... II (lm~ ~ 4W .. 
r......uy""""'!IIi. co ........ IIOIiII929 •• 3 SIll. I25J (Fcj>. 20. 1929), _ aodiI'ooI ia .. U..s,C,' 101 • 
s ...... "lando becarno • pall 01 Amcrian s...... bJ joint ,...,..jew 01 c.... ................... MaIdI 
4. 1925. H./U. Res. 244. 6IIh Cen, .. 21 Sao .. 4J SIll. 1351 (\925k 0... _ ......... .,. ... UBi .... 
- "' .... ,h , """'Y 01 "" ....... -.Iodin, die war wi'" Spai ... TteII)' 01 Puio. U..s . .s,.;.. Doc. 10. 
1191. 1ft, D. JO SIlL 1154. T.S. No. 343. 

i • l 
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l'I:r{unc:1Or)' dismissal by !he Justice Ocpanmenl ~ die impacl oC !he Guano 
Islands Aet,1A IIuoulh !he bare SlalemCIII dial "(!he Ad) does noC appear 10 be ;1/'1 

explicit claim oC letrilay by Conpas:" is noC ~ The Ad clearly 
provides a mec/lanism (01 1elitimizinllarilOrial claims cncaaI by U.S. cilizens on 
behalf o(!he U.S. lovemmenL AccordinllO Justice SulheNnd, '[nlo action 01 lack 
o( action on !he pan 0( !he President could destroy [the[ poccnlialily ••. [oC ;1/'1 

existinllaw). Conpess alone could do II1II...,. 
E. COIIC/IUUJII 

The U.S. expanded terrilOri.al sea is a direct resuJl 0( e'o'Olutionary chanaes in 
internalional law!' No closely anaJoaous hiSlOrical acquisition ollarilOr)' Wsas. 
Although Cailure 0( Conams 10 act in die near (Ullft 18/y will noC aeaIe a 
constitutiona1 crisis. the danlen 0( individualized judicial , ment ol each Cedcnl 
starute ~(eninl 10 the terrilOrial sea should be heeded.. Conp-ea need DOC 
accommodate !he lustia Depanment's suqestion thai tcpIaIion be pIDCd IIeJIIinI 
the expansion 0( domeslic tclYenJc. Radler, a lhDaaJllfld _ysis 01 cbncsUc law 
affected by the Proclamation should be andenaIten. rollowed by puDJG 01 ~ 
coonlinaled amendmenlS dial ~tIeCt a COIIIpRIIensive RIIiaaaI oceaN policy willi 
a minimum or inlerJovanmenlll resoun:e conlIicIL nc IIal ICCSion presenll a 
survey or statUteS impaclCd by !he TerrilOrial Sea ProcbmaIioR. 

SC. 41 u.s.c. t 1411 (1911). 

55. ICaioc. ___ 2. .. 1I. L6,. 

'" "..,.. 1IoncIudI' ............ 10. II 136. au... c.Nu.wnp.. 199 u.s. .. m s.. obtl 
AI1_lq>uI& Y. Anwroda H ... SlliwW' Cxp. "" u.s. 421. 441 ... (l"'~ ill _ .... Sap-. 
eo... ""'_ "'" ........ "" 01 .... u.s. ICrrilOrial ... OJIWdw ma .. uyllJccs _ dca>aIic ...... .,. 
ialclJlftlOd. 

57. "..,.. Bondardr. ""'. _ 10 ... lJO. 

" ~. 
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This section examines provisions in (ederal s&aIUIeS dial reru 10 die territorial 
sea and evaiuales die ambiauilies in their intcrpreIation enlendeRd by Presidenl 
Reagan's Territorial Sea Proclamalion." Some statuteS specifically limil!he exlenl 
or !heir applicability 10 a three-milc terrilOriaJ sea; ochers do noC address die widlh 
oC the terrilorial sea at all. Our researdI round relalively Cew xrious ambiauilies. 
The statUtes discussed below an: classified in three ways: Jerious ambiluilies, minor 
ambiauilies. and no ambi&uities. 

I. Endanaered Species AJ1' 

The EndanacRd Species Ad pohibilS !he IaJcin&. p P\,.1dIinJ, deIiveriII. 
canyin&. lr.IIISpOI1inl and ~I 0( IisIed IfIreaIcaed IIId endIa.-. II*ica 
"wilhin the Un.iled Slales 01 die JariIOrial lei 01 the UNted S .... - Benge 
Conams did noC define the IerriIGriaI lei in die Act. ill po .... raay be 
unenCorteabie in the three-lO-lWC!w IIaUIicaI mile _ G 11Ie llllbipity pdcuIar. 
Iy cfTeclS the proeeaion or IIOIIImInmals such as IUr1Ies and seabirdI (compare the 
Marine Mammal ProIectiaI Ad. dGcussed below). 

59. Torrilarial Sea P\tL ri _. _ L A.-puIU ...... 01111 IOf..- .. ICrriI«iII_ 
or lerril«ill w ..... ill .. UeibI $ilia Code _ ... 10 idaociIy...t.ipcia. IoocIodod ill .... IIIAI)oIia 
an: """"' .. iIIa·- ........ <It ....... __ ....,......., .. roIv .... I<rriIorioI_ 

60. 16 U.s.c. .. l5lHSC3 (l9U~ 

61. 16 u.s.c. t UJI(.)(I~ 

62. AlIhooab il i. tbc policy 01 .. N .. icoIaIloIarino Fi .... ria Scmor OJ __ .... Ad ill .... 3·12 
",~o .- (ud ,. ..... r OJ .... WniII 01 .. U ..... S\IIa' ......... --= _~ Ihol..aloarily iI .. 
Clpu.ty .",,10<1 by .... lell 01 .... AcL TdtpIocoM ....... w widl 0- w ...... NMPS al __ 
,,011\ in HoncIlII .. N"" .... ber 20. 199Q. 
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2. Ocean Dumpinl Acfl 

The Occ.an Dllnpin. Act re.1ibIes the inlentional dumpin. ol maltrials inlO the 
ocean." Before dumpin. rnaIeriaI transponed from 0UISide the United StaLeS inlO 
the U.S. lerritorial sea or c:ontilUOUS zone. one mUSl obtain a pennit from the 
Environmenlal ProcccIion A,enty." The EPA mUSl deny a pennia request if the 
disposition of the material. exapc for chd&ed maLeriaJ. would UIII'Ca1OIIabIy impair 
navilation in the ICrritoriaI lei ol the United Stales." The TerrilOria1 Sea 
Proclamation creaIeS thnc intereslin. problems. rani. can the EPA cite advene 
impacts on navigation in the tJvcc·fOo{Welve nautical mile zone as a reason 10 deny 
a penni17 Second. under the Act. the contilllOllS zone is de6ned such thai it is 
dqoClo co-e~tensive with the twelve-mile laritorial sea. Within this zone. a pennit 
from EPA is required if the dumpin, "may affect the ICrritoriai sea or the lerriray 
of the United Stale& ~ Even if the words "territorial sea" in IIIiI pInte re&cldIe 
three·mile limit. the "Ierriray olthe United StaleS" could nonrt Jrft include die 
Iwelve·mile lerritorial sea as the l'rocIaIMlion was clc:arty intv w" 10 elqWld die 
seaward boundary. iIId t/Ius the tariIory. olthe Unilcd s--. If 10. paDlili .. 
now !eqIIired for dUlllpina dial affects the 1hrcc·1/:HWehe mile -. '11IinI. till 
Proc\amalion is siIen& in repnls to Qtension 0( the U.s. ~ _ froa 
lwelve 10 lWenly.rour miles. Shoald such an e~1ensicn occur. c...- JIIouId 
consider whether 10 amend the Ocean Dumpin. ActIO re&clthe Q ....... 

3. Deepwater I'cI1S ~ 

The Deepwater Pons Act c:onlIOIs the ownership. conszrucIion and oper.Woa ol 
deepwater pons. For JIUIlIOICS of the Act. deepwaler ports R dc6ncd as ceruiI 

63. 33 u.s.c. 111401.1445 (19")' 

64. O'o.a. .... n· ___ " ., ... opal .... I~ ..... II'UII ., ... budIDa ,_ wWc* 
1M IIrrilGrial ... ia --.4, .. prG"ioW lor ill ... C ... ..,..; ... III .. Tarilorial Sa .... CaoIi_ 
z-.o )) U.S.CO • 14Ol(Io). 

65. 33 U.s.c. • 1411~). 

66. )) u.s.c. • 1416(0), 

67. )) U.S.c. • 1411~), 

61. )) U,S,C 111501·1524 (1911). 

\ 
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sUUCluteS located beyond the lerritorial a." 1\ is unlikely dial the Proc1amation 
divests Con,ms 01 authority over deepwater ports located wilhin the 1hree'lO-tweive 
nautical mile zone. However. 10 prevent challen,es to the Sec~ 0( Transpexu· 
lion's authority and 10 enSUR dial WsIin, iIId rucure ports meet reder.a.l Crileria (ot 

licensinl. Conpess should amend the Act 10 clarify when a license is requited. 

4. Prevention or Pollution From Shlps" 

The International Convention ror the Prevention 0( PoUuIion from Ships 
(MARPOL). codified domesIicaIIy as the ActIO Prevent Pollutioa from Shi ... is 
desianed 10 reduce intentional and ne,liccnc m.me poUution incidents Ihroulh 
reculaiion of ships' openIin, procedures.11 Conpess adopIed!Cpa1e jurisdiction­
al standards Cor applicability of Annelt V and Al\nQes I and n. RccuJations under 
AnRQ V apply 10 ships 01 any MARPOL counay while in the navipble WIIer'S or 
EEZ of the United SIaICI;" Anne.u:s I and U apply only .. U.s. II&Yipble 
walers." Because Conaress (ailed 10 de6nc " .. vipble waJen," lAd bec:p". II1II 
term has several meaninls in U.s. law. Annexes I and U miPt MIl II'PIY in die 
three-to-twelve mile zone. AI\nQ V dearty does. because it en ., the EEZ. 

Under Article $ 01 MARPOL. both N Ba, swe and • co.III .. in whicll 
a violalion occurs may proceed apinsI an ofTendin, veaeI. AIIhouP JOllIe 

ambicuity exists on the inlUllllionll Ie~ a clear trend is elllClJinl .... ra.on 
pmentin, the ocean from becorninl an umstric1ed raenoir far human wasIC 

69 ... (t)Je<pw"" p"" _ lOY r ...... lIoorio, ___ ... __ a ... .., ... lIlY 

,roup ~ ....,. MIdU .... IocaaI ...,.... ... lllrilGrial ... and 011 ... _ '" .. UaiIed SIaIa." 3l 
U.s.c. • 1»l(10)' 

70. 33 U.s.c. 111901-1911 (1911). 

71. """. ' .... , ..... ,.,.. ...... .,'oIJoaicooF_SIUpo."-I', .. t '2. 1m. TJ.A.s. I056I. 
12 L1.1oL 1319 (lm~ """"=110'" C ........... wi .. """'sa. "- FdInary 17. 1m. J7 L1.1oL 546 
(1971). 

n . 33 u ,s.c. • 1902(1)(3) (1961). 

73. J) u.s.c • • 1902(a)(l). 

l 
! 
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m~" AJ a mailer of!OUlld ocan poIicy,the Act should be made applicable 
10. a shIP from a MARPOL country IhaI iIlepUy dumps ,.-aste in the 1hrec.lD-tweive 
mile zone. 

5. Death on tile Hiah Seas by Wronlfu! Act" 

The ~~n~ question 0( the domestic: impact of tile TenitoriaJ Sea 
Proclamabon IS raised under die Death on tile High Seas by Wronaful Act 
lelislation. Section 767 explicitly excludes °waters wilhin die territorial 6milS of 
any Slate·" from ~ Act's .requirements. An .. ument mipt be made IhaI tile 
reference 10 1141t luTllls manifests conpessionaJ intent 10 limit app1ica1ion of die act 
10 Slate jurisdiction as it existed ... hen tile act was passed (Illdet tile Submer&ed 
Lands Act). On tile other hand, ilthe Presidential Proclamation did IlOl succeed in 
limitin. its effect to the international arena. dlen die terrilllrial boundary oCtile SIaIeS 
may have been extended 10 twelve nalllical miles. 

6. National Transportation and Safety Board Act" 

. This. Act au~zes ~ independent National Transportation and Safety SOlId 
10 Invesupte map manne casualties invoMnC private _II °on die nmpble 
walen m: territorial seas 01 die United SIaIes. 011 Absent furdter delniliml. die 
geopaphic eltent oldie BaIrd's jurisdictjo! Iqond Ihrec mila ia in doubt. 

7. Vessels in United Slates TenilOrial Waters" 

Under dlis Act. die President is panted emeraency powers 10 reaulall: IIIChorale 
and movement or vessels in die territorial _ers of die United Slates durinl national 

74. M. Casey 1,,,,...,.DispoW t(w .... ootI/fj"., t('-,. u c-r~ II die 24111 "'-I 
Coni • ....,. of die Low of die Sa Jasai .... Tot)o. I~ lilly. 1990) (pJI>IiCllioa ford! iac). 

75. 46 USc. If'IL " 761·761 (1911) 

76. 46 usc. If'IL , 767. 

n. 49 u.s.c. If'IL " 1901·1905 (19"), 

71. 14 .• I 1903('KI)(E). 

79. SO U.s.C.1I191·19. (1911). 
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emerJcncies.· 8eca". the TenilOrial Sta PIO-clamation's JlIIIPC* was 10 claim 
a broadened IeIriloriaI sea Cor naIionaI dclensc purpoees. and litis Act is directed 
IOwards proceaion of our national 1:CWiIy, Conp-ess likely inlellded dlis Act 10 
apply 10 die U.S. territorial sea. at whatever dislanCe. However, the ailicaJ nature 
o( the powers panted nccessiwes ConpwionaJ action 10 clarify the ambiJuity. 

8. ForciaR SovereilR ImmWlities Ad' 

The Foreiln Soven:iCn Immunities Act authorizes Cedc:r.II and state courts 10 
decide claims 01 (oman states 10 sovereian immunity. Immunity is waM:d (or 
actionS based upon commercial activities carried on in the United SIaIa"2 or 
involvinl property present in the United SIaIeI." The United Stales is delncd 10 
include °alllmitory and waters, contineIUI or insular, subject 10 the jurisIic1ion 01 
the United States.... Absent further Cuidance from Conpess. it is lIIClear whether 
waiver of immunity c:m be asserted (or activities in the 1hrec·lD-tweift naatic:aI mile 
zone. 

9. Ocean Thermal Eneray Conversion ~ 

The Tenitorial Sea Procbmltiqn raiIes 11\ interestinl problem .. die 0I:an 
Thenna1 BoerI)' Conversion Act (01CCA). 01CCA provides Cor rel'lI .... 01 die 
conslnlction.1oc:ation. ownenhip and opention of ocean dtennaJ ener&Y COIhallicii 
(OTEC) facilities.· For facilities owned by American citizcnl. 011!CA dearly 
applies within the 1hrec·lD-lWeift mile zone." For foreipHIwneci amc ClciJities. 

10. 1~.'I9I. 

II. 11 usc. 11160Z.1611 (1911). SH.". (7 usc., 33 (1911). 

12. I~ .. I 1605(1)(2), 

13. w., t605(I)(3). 

.... w., 1&13(0), 

U. 42 usc. 11910t·9161 (1911" s.pp. 1919), 

16. /d .• , 9101 (19111. 

17. 14. f 9111(,). 

, 
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ho~. O1CCA )~ exlCncla 10 only diose racililies 'COllllCtled 10 !he 
United Slales by ppeline or c:abIe or IocaIed in whole or in part belween !he hiJh 
waIU milk and !he seaward boundary oldie ICniIoriaJ tea ollhe Uniled Swu •• 
TheIel:e- owners 01 ~oreipl~wned 01CC Cxililies. unless !he Cxilily ~ a 
vessel. may no! be subJCCIIO ~A in !he lhRe-co-lWelve mile zone. 

C. OIMT AlrtbilllilieJ Need/III CltUi}ctUioll 

I. TraYd Control ol Citizens and Aliens Durin, W¥ or National Emer&ency­
RCSIric:tions and Prohibilions on Aliens-

. ~ law reslric:1S !he cnlerin. -' depaninl ol aliens &om !he Uniled Slales 
d~. II~ ol ~ or ocher national ClllCtJcnc:y." The lIniIed Slales is deaned 
10 UlCludc all IcmlOry and wala1. c:onlincrllal and insulal: subject 10 !he.iuritdiaion 
ol!he United Stales.... A1lhouah noc much 01 ~ siplilcance may be -' 
slake here. both !he TcrrilOrial Sea and Exclusive Economic Zone Proclamalions" 
would permil Conpess 10 expand authority under this Act out 10 200 miles. 
Whether it docs so aUlOmalicaJly is unclear. 

U. U. I 9101(.~ 

~. AIa~. III on:c -..J _ .... _ in .... 3.12 milo ............... "'-' 
re.ane .. WON ... rOft;,- -.cia ia .... co-.. ICrrilariaI .... Uoilod HaUma Coo rix":'': 
Lo ... 01 ... Sea • .,.oN ,'" Ji, .. "". Doc. 10. 1912. U.N. Doc. A/CfIlII. 621122. rqriItW ;. 21 LLM. 
1261 (1912). ..... 11-32. eanyia. CIS OTEC KlMUcI rallt .... ide .... dd".w... d . 
..... il __ pncIade4. U. - poua .. 

90. • U.s.C.11I15 (I9U~ 

91. 14.1 1115(.~ 

92. u.. 11I15(c~ 

93. T.rritariaI Sea PIOdInllll .... ,..,. _ I: r .. JidcnIiaI ............... No. 5030 41 Fed. It 
I~ (I913~ • q . 

'( 

2A ToIUTORI~ SlA JOURH~ (Vol. 2:1 

2. Tariff Acl ol 1930'" 

Ambiluily under this Act is raised in IdalioII 10 civil penalties ror avialion 
smu,&Iinl' CerUin penaltiu apply 10 CIIUIIIa"aIed ICIS 'performed within ~ miles 
or !he ICrritorial sea 01 the United StaleS. .., W'OOUI Conp-cssionaJ clarification. 
application ol this section wiD extend cithe:r 2S3 or 262 miles seaward or !he coast. 
dcpendinl on the de6nilion or !he 1CrriIoriaJ tea. 

3. Deep Seabed Hard Mineral ItesJurtes Acl-

The conlinental shelf in !his law is de6nc4 in telmnce 10 !he terrilOrial sea: 

'Continental Shelf meaIII - (A) die seabed and subIoiI 01 the submarine 
ateaS adjacClllIO die c:oasI, but oucside oldie .. 01 the territorial tea ••• 
10 a depth or exploitabilily." 

The SIaI\IIe contains no Janlllllt simibr 10 !he Sulxnerled Unds Ad" sped ... ., 
dc6ninl the tcrrilOrial tea acconiJll III Con"essiurllll anna. thereby a ...... _ 
ambi,wty. No serious problem exisu. however ............. it is clear thIl eon,.. 
inlCncicd this acl 10 apply 10 mininl ~ die c:onlincntal shelf. 

4. IntcmalionaJ NavilaiionaJ Rules At:;{' 

By statute. Cona- has IIIIhoriud die President 10 adopt die Inlcmallonll 
Rcplalions For Prevcnlinl CoDirinns II SeL'· However. vesICIs 'while Ia \be 
watcn ol the Uniled StIleS shcnWlrd ol the naviplional ~ lines d1vid1aa 

94. 19 u.s.c. If 1401·167710 (1911). 

". U.llm(p. 

96. 30 U.S.c. II 1401 ·1473 (l9U~ 

97. u.. I 1«13(2). 

99. 33 U.s.C.1f 1601·16CI (\9U~ 

100. 14.. I 1602. 
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Ibe iii'" ~ from harbon. rims. and 0CIIer inland walCn 0( Ihe United ScaleS"'oo 
IR net SIIbjec\ CD incem&ional rqulations. "Hilh seas" d ckllned in Ihe law 10 
Jllean "all puIS ollhe tea dial ~ nee included in Ihe curitorial sea ot in Ihe internal 
walCn d any nation. ",. Becaute Ihe ckmarcation lines ~ alJudy chwn.'GI 
Ibe ambiluicy is lar&ely indevanL 

,. Mert/IanI Marine Act d 1920'01 

Under IIle Merchant Marine Act, it is i1leplCD transport lllelthandise by W"lU:t 
or by land and walU "between points in Ihe Uniled Stales. in(ludin, Districu. 
Territories. and pollP llions Ihereof embraced .. ilhin Ihe (OaStwise laws •• • .",. 
Despite Ihe absence 01. specific: ~fetence 10 Ihe curitorial sea. the bouncWy issue 
could arise in Ihe conlCltl 0I1Ile 1an,IIIae quoced above if. for example. an artillcial 
island IocaIed six miles oIYsIIare were used as a IrInSShipmenl poinL The...­
ckpends upon whether the ProclJmation is • constibitionaDy valid aequililioll 01 
\Urilory Ihal conferred U.S. sovereianCY over Ihe dvee·lO-tweIve naUlical mile _. 

6. 0u1U Continental Shelf Lands Al:t'· 

The 0u1U Continental Shelf I..an4t Al:t escablishes I sysIeIII for leasinl minaaIs 
onlbe U.s. OIlier cootinentaJ shelf. For purposes d Ihe Al:t, fedml jurUdidioa over 
~ on Ihe continental _If belina 1\ Ihe seaWlld bouIldar] ollhe COIIIII 
stales as ckllned by the Submeraed Lands AtL'" Amonllhe purpoIII!S ollhe AI:! 
are provisions for fedml assisIance CD SIaIeS CD ameliorate adverse affects CD their 
coastal zones and fot stall: JIII1icipalion in policy and planninl dcciflona ~prdinl 

101. w.. t 1604(.~ 

I~ 1tI.. t 1601(2~ 

10), s.. 3l CFJl pi. 10 (l990~ 

104. 46 u.s.c. ..... 11161..., (1,".l Saw- 1919~ 

105. Id.. t Ul. s.. .".~. It 101. Ul·I ..... 5101 . 

106. 4) U.S.C. " 133HI41 11911). 

107. Id .• t 1131. 
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01 QUIer (ontinen'" shdf minenl RSQIIItCI.'. The ICrm "cD8SIaI 
ck~~6ned as exlCndinl "seaward 10 Ihe curet Iinit 0( Ihe Uniled StaleS 
~~ ."'. Monies 10 assiSlIhe SIaIe Ire 10 come from 18{J) rcvenue.t.'10 
~l/IoUlh net • major problem •• qucslion exiSlS as 10 ~ SlaIeS can apply for 
8(1) monieS 10 ute in projects in Ihe dvee·lO-tweive mile zone. 

D. No Appaw'l AmbI,lIity 

'ff Act 011930'" 1. Tan 

Vessels m;eivin, melthandise .. hile in (ustoms waten beyond rile Uniled S~ 
lerriroria1 tea are subjec\1O arrival. reponinl and entry req~ WIdet Ihe Tariff 
A(L'" For ferciln vessels SIIbjec:t CD IraIy ot oilier necoUaled amIIlement. 

waICIS are those ckllned in Ihe lreaIy or qrecmenL'" For all 0CIIer 
customs • ...... __ Ihe US QlUL'M S. 
foreian vessels, (USIOmS waJen exlend 10 .OUI' _DeS u..... . .. 
cause four Jea&lIC3 are equivalent 10 twelve nautical miles. 110 pnclic:al pdIIen 

exists. 

C 
. __ liS 

2. Allanlic: Striped Bass onservatlOll,.... 

Stale aulhoriCY under Ihe Atlantic Slriped Bass ConsenaIioII Ad ~tendllO ~~y 
pocket 0( waJerS dial is adjacent 10 Ihe Stale and toeaIIy endoIed by lines ddiIIIilinI 

101. 1tI.. t 1332(4)(A), (I~ 

109. Id .• t 1331(.~ 

110. Id .• " 1131(4), Im(a~ 

III. 19 u.s.c. H 1«1110 16m (l9In 

112. Id. . t l«Il.~ 

113. 14 .• t I«II~ 

114. Id. 

IU. 16 u.s.c." 1&51 (lIi.ooric.al and Suluto<y Neola) (19I'~ 

.1 ., , 
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the terriloria1 sea 01 !he United StIleS. .. ."'M Bee"nse 110 new pcxkets ",ouId be 
created by the exlCllSion of !he territorial sea (rom 1hrec.lO-IWelve miles. lhis sealUle 
does noc need amendmenL The second lISe 0( IerriIOrial sea in !he Acl is noc 
impacted by the Proclamalion __ il is rd"eRflCed 10 die baseline rather !han the 
seaward IimiL ," 

3. Shore i'roIection Act of 1988'" 

This Ia", prohibilS tile Iran$pOIt 0( municipal 01 cc:mmercial waste in coastal 
waters wiIhout a permiL'" Because °cca.sW ",aters° R defined 10 include bodI 
tile terriloria1 sea and !he EEZ,'. !he Proclam:uion does noc alTecl jurisdiction 
under !his AcL 

4. Longshore and Harbor WOlken' Compensalion Aa'. 

This Act provides c:overaae (or penonaJ injuries ocamn. 011 !he navipble 
waters of !be United Slales. The IenII "Uniled SIaIes° is deIned 10 include die 
lerrilOria1 waIers 0( !he coascaI sealeS, die lerrilories. and die DisIric:t of ~ 
bia.'ZI Courts have consuued !be IUnI °navipble walen· lIrody 10 Klude bodI 
Slate warm and hi&h seas areas beyond lwelve miles.'· 11Iael<n. 110 p-acticaI 
ambiBUiIy has resulled. 

116. Id. •• 115«2~ 

ilL 33 u.s.c. If 2601·lQ3 (1911). 

119. Id. •• 2oI5OZ(.~ 

120. Id. •• 2I501(2~ 

121. 33 U.S.C. If 901·9~ (l9U~ 

Ill. Id. •• 9O:l(.~ 

123. So. Ia/ioa v. Doomoad N. DoIIe7. 403 P. Sow- 11$6 ~. La 1975); ItqaoIdo v. InaLilt 
Shipbuild .. , Dmaioa. Ut .... SyNaD. Ioc.. 'U F.ld 264 (Soh Cit. 19l61. 

• 
• 
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S. Oil PoDuliOll Act d 1990'· 

The Oil Pollulion Act 0( 1990 aowms 1iabili1y (01 ranoval costs and damages 
associated with oil discharJed &om ¥eSSeIs 01 (acilities inlO navipblc walers. !be 
adjac:enl shoreline. 01 !he EEZ. Bcnnse the JerriIOrial sea is dellned in tile Act 10 
extend seaward III a Iimil 0( JIwe miIes.'. no ambiluity exis&s. 

6. Allanlic Tunas Convention'· 

For pUI1)OSCS of imp\emenQn' die Allanlic Tunas Conventioll. Conpess hu 
defined fisherie.t zones 10 intlude 011le walen included willlin • zone contilllOUS 10 
!be territoria1 sea o( !be United SIaIes. 0( which !he inner boundary is I line 
cOlenninous with !he seaward boundary of each coascaI Stale ••• (1Olrwo hundred 
naulica1 miJes. •• :'17 Hae the IerrilOrial sea is equaled widI !he seaward 
boundary o( each coa.Slal stile. wIIidI is determined under the Submctaed landi Act 
(SLA). SLA boundaries aR noc alTecIed by !he ICrriIOrial sea prodamIIiCn. JO 10 
ambiguity is creared hele. 

7. JeUyfisll or Sea NcuJes. Other Such PesIs. and Seaweed in COIIII Wilen: 
Conttol or Elimination'· 

This Act aulhoriZC3!be Secretary 0( COIMIGCe 10 assiJllUIeI in conlrOllill, and 
eliminalinl jellyfish in coaslal WIIaS.'. Absence of I de4ni1ion d COdII waacrs 
makes iI unclear whclher !be Secrecary can assiJl Slate dforu in die duec-lO-lWdve 
naUliaJ mile zone. The broad JIUI1IOIC d the Acl. however. SUUCSIS thai sach 
aulhorily cxlCnds inIo die otaII • r. as necessary. 

124. 33 U.s.c. H 2701·2761 (l9l1). 

125. Id. •• :rIOI(35~ 

126. 16 u.s.c. It 971·971i (l9U~ 

127. Id .•• 971(4~ 

12L 16 u.s.c. I. 1201-1205 (l9U~ 

129. Id.. t 1201. 
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This Act ~blishes • ~plu JySlem for I!nandnJ Ihe c!canina up of 
~ waste '.'1eS. II applies both on land and in Ihe navigable walen of Ihe 
United SWes .... hich are delined as includin, Ihe terrilorial sea."1 The aerritoriaJ 
sea is defined in referenoe 10 Ihe SubmetJed Lands Ac:t,'" tltereby negalina any 
poIentiai ambi,uily raised by Ihe Proclamation. 

9. General Navigalion Rules'D 

This Ia ... authorizes tile Coast Guard 10 dirrerentiale between inland walCrS and 
the hi gh seas for a variety 01 JlUIPO.'CS. The bowldary is to be located within twelve 
naulical miles from Ihe baseline from which the terrilorial sea is measured.'It On 
its face. this provision doe:! not rellea any ambiauily as Ihe COISI Guard's au!llairy 
is not tied 10 Ihe sea ... ard boundary 01 the IerriIOrial sea. llowe .-er, beca.,.. "IIi'" 
seas: "ICrrilOrial seas." and "inland WlIIeq" have specik meaninp ill tile c:onIeU 
of inlernational Ia .... iI wouIcI be helpfu[ it Conp-ess would aaempc 10 follow _ 
closely Ihe inkmalionaJ definitions. For ewnple, appIicaIion ol tile Ia1II "IIi,1I 
seas" 10 ... haI are clearty waaen 01 the IerriIOrial sea shouJd be abIndoneo1. 

[0. Eastern Pacilic 'lUna rullin,'· 

This Ia ... ram 10 tile IerriIOrial sea only in Ihe contell ol its lSSCItiatiorl wilh 
the baseline from ... hich iI is ~ ". • • but tile Apcement Ala does not 

130. 42 U.s.c. It 9601·9675 (I~ 

131. Id.. t 96010$), 

tn, 1&" 9601(JO~ 

133, 13 U.s.c. f UI (l9~ 

m , 16 U.s.c. II m ·97l(1o) (I9U~ 
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include Ihe zones willtin twelve IIaIlicaI miles 01 Ihe baseline from which lhe 
breadllt ollhe r.crrilorial sea is measured ••. :,. Thetelore. no ambiguily exists. 

II. Marine Mammal Proteclion AI::t'" 
The Marine Mammal I'roccction Act (MMPA) relulalC3 Ihe exploiwion 01 

marine mammals in U,S. walCl1. Waten undet Ihe jurUdiction of Ihe United SIaIC3 
for pwposcs ollhe MMPA include both Ihe tcnitorial sea and Ihe EEZ.'" This 
broad definition renders Ihe Iwelve·mile elrensiOll irrtlevanllO jurisdiction under Ihe 
AcL 

12. NOI1h AtJanlic Salmon Fishin, Acl'· 

This Act relen \0 Ihe ICrrilOrial sea only 10 de:!c:ribe Ihe base/incs;'" therefore 
Ihe Proclamation does not affect it. 

13. [ntemalional Nan:oIics Control Acl'" 

This Act stales that "(wlillt Ihe apeemenl 01 a foreip COUII\ry, [prollibilion 01 
an orrlter or employee ollhe United SIaIC3 rnakin& an 3mSt u ... ol .. y f~1ft 
police action J does not apply willt ~I 10 mariIime law enf'OItcmCIII openuons 
in Ihe aerrilorial sea or that COIIIIay:'c AIIhoup JdIecIive ollhe United Slalcl' 
willingness 10 n:coaniz.e OIlIer naIioRs' rwelve..aulic:aJ.lllile leniIoriII seas. Ihe 
United SIaIC3' territorial sea is not II issue here. 

136. U ... mil). 

137. 16 u.s.c. It 1361 • 1«11 (I9"~ 

13L 1&. t 136l(14~ 

139. 16 U.s.c. It 3601 ·3601 (I9"~ 

140. 1&. t 3606(.~ "II io IlAlawt.l fOf ...., pc""". 0< III'f ......t. 010I0j0c:l1O .... juri"' ..... 01 .... 
Uoio. S-- (I) 10 ~ dil<Ckd (ullin, for 0&Irna0 ia _" .. WIllI 01_ aUla ,""" .... budina'_ ,,1UdO .... b<udIoo "' ...... m'onll .... 1ft _" W. 

141. 22 U.S.C. 112291 (\9"~ 

142. Id.. t 2291«)(4). 
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14. Sea Oranl Aclle
' 

The Sea Oran! Act CSlablishes a nalioawide, univasily-based marine reseat:h 
program. The marine environmenl includes the ocean. coasIaI and Oreal Lalces 
resources. includinS those or the coasw zone (as defined in the Coastal Zone 
Managemenl ACI). the Oreal LaIces, LeniICrial sea, EEl. OCS and hilh seas , .. 
The broad definition in Ibis Acl encompasses the lWeI'II:-naulical-milc zone. • 

IS. Ports and Wa~rways Safety AcI'CS 

Amonl ocher things, the Pons and Waterways Safety Ad aulhorizes the 
desisnati~ or Ir.Ilf'IC separation schemes ror vmels openWIa in Ihe U.S. lerrilorial 
sea and hiSh seas approaches 10 pons.'. WIlen reasonable and neo:ssary Ihe 
S~1ary of T~porUlion can ~ die use oflraflic sepnlion sche~ ror 
Cer1aJn ca~&ones of _Is openIinl in !he IeniIOrial sea 0( !he United staIeI and 
on the ~gh seas beyond die lerrilarial JCL'" No problem is presented bere under 
domcsIlC ~w becanse !he Ir.Ilf'IC scparaIioa schemes _ 10 be cn:aIed wbcreva­
needed. WJIhout !elan! 10 !he SWUs olthe wat.ers. 

16. FedmI Wa~ PoDulion ConIl'Ol Ad (FWPCA or Clean WaIer Ad)'. 

The Oan W'lier Act relulales die disdlaraes 0( poDUIaIIIS inlO Ihe navipble 
wa~rs of the Uniled SIaIes, which include !he lenilorial JCL ,. The IerriIOrial sea 

143. 33 u.s.c. H 1121-1131 (1"1), 

144. 1d..1 1122(6), 

14'. 33 U.s.c. H 1221-1236 (19&1). 

146. Id.. 1 l2ZJ(cXn 

147. /4..1 l2ZJ(c)($)(B), 

141. J3 U.s.c. 1112'1·1317 (19&1). 

149. Snml .. c:Iicou 'l'PY 10 die .. niIOrioJ ... : 11311(11) m .... 10 IlIe diadwJ' oI,m_ (..,. 
publkly ..... d ......... , woob ;'10 IlIe IerrilOri&l _ t 130(a) ..... ita a Naaioa.aJ PoIIuIice DUdwp 
Elinu" ...... 1'<""" (or dildlatJn inlO die .. mIOriaI _ 1 1344 .... ., pollllil JY1Iaa (or dbpooaJ 01 

( .... ioaoL.) 
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is defined in Ihe Act as eXlendinl award ror Ihree nautical miles.'· Thcrercre. 
!he Proc;lamalion does not aft'ecI redcnI or SIaIe acency aulhorily undct the Clean 
Wa~r Act. 

17. National Ocean Pollution Planninl Acl'" 

The Ocean Pollution Research and Developmenl and MonilOl'inl Planninl Acl 
directs pcqlIRtion or a plan ror pollulion research and monilorinl olthe marine 
environmenL By definition.1he marine environmenl encompasses the IerriIoriaI sea. 
EEZ. OCS and biBh seas.'u Becan.,. applical.ion ol the Acl is to broad. the 
ex~l\Sion or Ihe ItniICrial sea 10 !Welve nautical miles should have DO impacL 

18. Vessel Doc:wnenlalion AcI'D 

Con~ has set out vessel doc:umenl2lion requiremenls that _ JRRqUisiICl 
ror employinl 'll:SSC1t in certain Irades.'" Cerlillcales or doc .. "" .... IUJ be 
endorsed with a re,isIIy endonemenl dial desiJIIIICI Ihe Irade die -.I II 
authorized 10 enlace iL" A fishery et.dOlSetliall is aeeded III AlII ill .. 
tenilOrial sea and fishery conservaIion zonea adjKeN III Guam. Alllaicla s-. 
and !he Northern Mariana Islmds.'. The breadth or die Ishay .... ilChlDan mae 
makes the distinction between a Ihree and lWelve mile IerriIOrial sea inde'I'InL 

149. (_ooaIiDucd) 
d .. ",. and liD ..... riaIs ioIo • .;,1bIo WIlen. iIIcIudin, Ibc Ierrilorial _ .... 1 1362(7) iaduda .. 
IelriIOrial ... ill Ibc dd'''- 01 Mvi&1bIo ........ 01 .. U.iI.ed 51-. 

1 $0. 14 .. 1 1362(1), 

1$1. 33 u.s.c. H 1701·1109 (19&1). 

1$2, Id.. 1 1702(4), 

153. 46 U.s.c. H 12101-12122 (l9U~ 

154. 14 .. 1 121m. 

15'. Id.. I 12110. 

1'6. 1d..112101(c~ 

., 
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19. Maritime Oro, Law Enlorwnent Act'" 

No ambiluily is present in Ihir Slalule since il refers only 10 !he tarilorial seas 
of forei", nations.'· 

E. COIICIlIlIo" 

The above discussion poinlS out \he need ror Conp-es:sional ac:tion 10 clariry 
ambiluities in domestic laws thai implicate \he IC:rritorial sea. The diverse nature 
o( the problems mated militates ..am. a Congressional approach thai would apply 
one definition 10 all re(erences in cum,u law 10 the terrilorial sea. The precedinl 
review and the discussion that rouows a130 dcrnonslrale !he Reed (or ConpessionaJ 
ftexibility in de.1iinl wilh fcderal'SIIre relalionsllips in Ihc marine walers adjacent 
10 \he United Swes. 

IV. MANAGEMENT OF NoNuv!NG Rl:souItcEs IN 1111! 

ExmmED TElwToRw. SEA 

A. IlIIrodllCtioll 

Historically, boIh die (edmi and Slate 10't'tmIIIeIIU haw IIIIIk compcsin& 
claims 10 O'lr'llersbip (dolllillilUft) and reaulalory IIIIhority (.rl_) OWl' I'eIIlWt:eI 
in orrshore areat. Initially, lack of auertion or authority by Ihe (eden! lovemment 
lefl mana&tlnenl of orrsllcn minenl resources in die hands of die adjacenl staIa. 
Presidelll Truman's 194.5 daim of United SIIIes juri'lfocDo. and control ~ !he 
teSOW1:es of the subloil and seabed or Ihe tultincnlll shcII'- Jet the SIaJe for 
federal CllCl'IIIthmenL E_ Ihoulh • pn:SII release ~I)inl Ihe 194.5 
Protlamalion scated IIIat die polity eslablished Uniled SIaIeS;.risdic:tion °from an 
internalional SIandpoinlo and did not °touo:h upon die que3lion of Federal versus 

157. 411 U.s.c. ..... U 1901·1904 (I"'~ 

I5L 411 u.s.c. ..... f 19O1('XI) ..... : lOW"'" aabjocs ...... jlriodiaiao 01 .... Ueiled _0 

incNda "(0) 1 ..... 11 ... "01 in "'" "'...,.,. ....... 01 "'" u.iood $laiD, ood (E) 1 -..t ......" "' ... 
WTiloriaJ ....... ancdIo, DIIiaft. ...... "'" .. ice _" .. die __ 01 U .... SIaIes Ia ... by 
"'" U.i .. d $laI ... ° 

159. 1', .. idcOlial P""' ......... N .. l667. 10 Fool. Res- 123CIJ ($'l" t 21. 1945~ 
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St:l1/: conrrol:'· die federal aovemmen& JOOI\ merted tbims apinsI stales willi 
valuable olI'shore minmll'CSClUrtes. suuCSlini 1haI!he Protlamation lerVed a dual 
purpose: esublishinl an inrcmational tlaim IIId altainl die baJanc;e of SIIltJfederal 
relalions.'" AIt/IOUlh \he SubmerJed Lands Act (SLAl,Q speci6cally panll:d 
litle 10 \he submeraed lands adjacenl 10 toaSIaI staleS out 10 I o:enain diSIa/ICC'" 
(and thuS fIOl to \he extenl of an expandinl U.s. tarilOrial sea).''' \he history of 
competinl fcderal·staIe claims SUUes13 die possibility of renewed stare daims 
beyond \he !htee·naulical·mile limiL 

B. Previous FtdtraJoSlalt Colljllcu 

In die landmark case or Ullittd Slaltl Y. Cali/«IIiII,'" die U.S. Supreme Court 
held that die federalaovcmmcnt. dIrou&h its renian polley power as tovereian, hal 
par.unounl rilhlS in \he submeraed lands. The Court _ persuaded IIIat no previous 
case decided tonlliclinl claims bcSwecn I stale and Ihe feden! low:mment III !he 

161. Nical. H .... i,-' T",;,,,",,, s.. _ ~ u.-.;. Z-: ",..".". 1uMu_",., lilt 
S"II',lIi"" .. ",_,.II_;"~Oc_z-,II( ," ....................... .. 
Scoood Y ... Scm...,. UIIi .. rsily. HaN La .. tiaoI, Apil 1917), 

162. 41 U.s.c. H 13OJ.lltS (1911) 

163. 43 u.s.c. H 1301(1). 11II. 

164. "i, DOl d_..-.... SU '_ .... D........q, 01 .... --_ ........ ,_ .... 
l1Iollapace 01 U.s.c. t 1314(1) ....... fodmt ri ..... m ..... die ...................... ......... 
,_ill ... ___ Po _ .... -..- ri .... oput.o ...., 01 ,.... ... UI1nI ~.""'o 

Socsiao III 1(4) ~ ......... r.dmI IIIIhariIJ "..., oniplica. 1lo0oi CIIIIIIQI, ..... I lJCII 01 
powtr, .... a .. a.-.. 0I_1Iw:"..., _.., dr .............. _e ..... e ........ COIIIi ......... ' 
__ ........ inC ...... i. DOl _vioci .. io Ii&/tI 01Il10 ",,'.1_ ... _1 I '01 .... -'IY 
,.....- .... ...a...t. 

Itosolulica 01 IIIi, """, ... incy ..... d ...... 1Il_ "I*' _ .... ......,.-ice 01 auuary 

ambiauities. discussed ',.,8 in Sedica III 

16.5. ))2 u.s. 19 (1947) p.c .. inaJI .. Colt., ... 1\. 
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lhrec-miJe belt in • WI)' IhIt required exla\sion 01 !he !Ollarrll Lmu v. 
HO,QIIIII inland-warer rule 10 tile ocean area.ICI The Supreme Court also /eject. 
ed die Siale 01 Ca1iIomia's hisIoriaJ claim 10 Ihe lIRe.mile IIIIrpnai sea because 
die concepc oC \he IelriIOrial sea was not setlled in \he intemllionll commll1ilY al 
tNt lime. The ori,ina! U.s. IenitoriaI sea claim was made II)' SeaeIary 0( Swe 
Thomas Jefferson oflC' Ihe tormation 0I1he union; Ihc:retore, _ oldie orilina! 
thir1ccn stales ever owned \he submelJed 1ands 01 tile malJina! tea (and consequenl. 
Iy neither did C1IiCornia). 

In Ufliltd SlaIn v. TtZllS,l1I \he U.S. Supreme Court maintained that \he 
"national exlema! sovereisnlY"QIionaJe 01 Cd/1lorflid was compeDin&, despile suon, 
hiSlOrical claims 01 domiflium resullinl from Texas's prior SIaIuI as an indqIendcnl 
natiOIL II held thai where property inseresu are so suboninlled 10 Ihe ri,hlS 01 
sovereicnlY, as here, they will foUow so-.:ianlY. FunhcnnoIe, consistency willi 
Coli/orflio. Ufliltd SldUI Y. l.o¥isiOM.1• and tile cqllal bOla docIrine required 
the national aovemmenl 10 J)m'ail,'" 

C. [flit/ol COII,rrssiOlldl RtspolISt F ailtd 10 Rtllllvf Cofljlla 

In 1~3,\he SLA OYatumed !he Cal/forlfio I, LovlJl-.lIId Taw deciliollS, 
livina coastal stales exclusive rilhlS 10 tile ~ 0I1he seabed widIia lIRe 
mUes 0( !heir coasIS.11I In addition, SII/a borderin, Ihe G.u' 01 Mexico _ 

16(0 44 u.s. (3 1Iow.1212 (l1U) """'" 1M dol _ ........ doo ........... IidnroIm io 
""" ror kit pecpIc. .... dooI _ AIIIIoIu wu ........., ........... _ ..... rOGlio ...... dol 
..,.., ...... illhrrdIy __ ~ .. IWoIaack wi'" ill • 1 rioo~ 

167. c.t(_1.33Z U..lI ... 31. 

161. lJ9 U..lI. 7f1I (I950~ 

169. 339 U..lI. 699 (l950~ 

17D. T .... 339 U..lI . .. 719. 

171. k ia herd!y cIcscnoiDed II1II dodared .. be in doo poIIIic .... _... (II lido III .... 
..--Wp ~ III< ...... bcaadI .. ';pb!c ...... wMillIll< __ ~ .. i' ·i. ~ 
.. 4 ....... w.J .. ""'''''' we;" _ ...... and _.n. ODd Ill ......... powa 10 
_c. odmini ... , ....... oIeYlIop ODd UtI ...... 01 ...... ODd _ ........... ;" 

(ccw;"'Jtd 
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provided die oppoctunilY 10 ex\cnd boII1daria 10 three JUine lea&ues (nine nautical 
miles) if they could prove that such a boundary was eiIhcr pm-iousIy approyed by 
Con~ or exiSied prior 10 admission 10 tile unioII."1 The federal lovernment's 
resis~ 10 Gulf Stale claims 01 subrne:lJed lands be)'Olld t/uee miles from shore 
prompced suilS by Louisiana. Texas. Mississippi. AIabIma.'" and F1orida.'" 

171. (_-un •• n 
w h_ willi 'I'fIicabI< SIal< law .... II1II Iboy ...... ...., • .e;... .. 1M ....,.uico .... ...". 
.. copiiJId. caofonncd. al&blisloe4, ..d .. JI<d iii and ... i ..... to III< ICIIpCCIiw SIaIa.. 

43 U..lI.C t 1311 (e) (I 9S'~ 

(I) 110e Uoile<! SIaIa herd!y .. Iuaa II1II iOIiDcp1itloa _ .... 51-. _ ,..-. at ......... 
"" .... u ..... <wi .. _MIl Iocnia. aD ria\oI.liI\o, ODd ... "' .. UoiIoII s-. ., WI iI 
toac. iii ODd .. aD ............ ;",p'" mi ............ m -

I~. t 13\I(II~ 
Nadoin. iillioi. subc\oapIc' '" I' .... I 01 ohil ........... td .. _ .... 1 I \ 
iqliOi ==, '" caouai by '" ..... doo _""'-' ....., ~ 1IIa '*"" 51-. ~ ... 
"""' .... w ..... r ...... po ..... ~ .. via ....................... p hr_ ~...-, 
",be --" u .... _ .... K p" r~.., ..... ~doou....5I-. "' .. 
....... cmlliaiIioaaIliitIooriIy ~00I0pu III ......... '" -...-.i' 5 .. III ...... 
ror ...... _""'- .. dol P I joe ~ powa. 

I~. t 13\I(~ 

In. 110e .. ward bcouDoIuy ~ .... ari.iaaI __ il......, .......... -n....ot 
u elioc ....... copfIIical..aa 4itIaIO f_ ill _ liM ... iii .. _ ~doo GaoIA< .. 
III .. irenooIiaoII booiodaIy. AIry ___ ,,',,- .... r--.. ~ .. Ihoiaa 
wIoicIo ...... aIiady IbM 1O...,. .. 1aId ill ouwudloouftollriao III e .......... iIfIoicoI 
mil .. ~_ fraa ill ..... Iioc ... to doo ........ iconaI __ ~ doo Uooitoot ~ iii dol 
Grell Ubs ..... y ..... r lo0oi)' ~ w_lft_ by -" -. AIry'" .. ...., .... 
'" he ... , u ....... _ by _otiIwicool pnM ..... _ .. -.n.... ........ dol 
...... ~ e $IaIo 10 III C1IaiiI ill ......,;., it lie...., __ ... "'"'i F I wi1k1I 
pocjuMo III ill cIaino. ., .., iI .... IboI ill _ria __ .,..... ... Iioo. NclIoioa;' 
oIoia -... ia III be _ u~. '" iii .. , ....... ,pcio6<iol ........... ~...., 
_'1 ... ward boondaJy IIeyaId IIlnc .... "fhical .. ~ .. if iI _ 10 ........ by ill 

..... .. lawl p;cr 10 or ...... lime _ SII&c _ • ....., '" doo UIIi ...... if iI 
NI _ 1Icmo(.,. 'l'P""'c4 by eoa ...... 

4] U..lI.C t 13\2 (19II~ 

173. Uoile<! $Ilia v. Louie;"'" )6J U.s. I (1960). 

174. Uoile<! SI>IC. v. Florida. )6J U..lI. 121 (\~~ 
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Only Texas and Florida SllCCceded iI per!Uldjn,lIIe court 10 m:OInize Ihrcc.marine. 
kalue boundaries. 

. , ~ ambiauily oflhe SLA ~III telpCCllD inland boundaries has also spaltcd 
Iibpbon. The SLA panl COI1WnS die loIIowin, timitin, Ian,uaae: "in no evenl 
.•. (110 be interpreted as extendinc from IIIe totUt alit man: Ihan three aeopaphical 
miles •.. .o'" The"CQUI Une" was de4IIed as "Ille line of ordinary low water 
alan, thai portion olllle coast which is in cliftcl contacl with IIIe open sea and IIIe 
line matIdn. IIIe seaward limit 01 inland WIlen. ",," The IeIm "inland waren." 
however, was not defined in Ihe Act. In Ulliltd SlalU v. CiJli/onlia'" (CiJI/fOntill 
/f), !he Court de6ned inland WI/cII by leIennce 10 standards lound in IIIe 1958 
Geneva Convention on Ihe TerrilOrial Sea and CcnlilUOUl Zane. This Convenlloll 
allows either a) stra.iClll basetines or b) baselines delennined by die arcs and circles 
method. AcceptinC IIIe feden! lOYaMIaIt" position thai application of .&hI 
baselines, a method !he Uni!cd S~ was OIIPOIin, incmadonaUy, would bun ill 
intemalion:lJ posture. Ihe Court applied IIIe IreS and cirdes IesL The CaJlftN1lllll1 
dc<:ision has been ailiciu:d lor abandonin.dIe ccnsidenIIion of bisIcricaI cvidaIce 
thai had luided !he Court in CiJli/0nti4 I and lor mainlaininlllle "1k:1iaa" of MIjm!!I 
ex~ JO~erei.nly."· In IIIe opinion ol Pralea.w Milner S. Ball. tile pnlICaioII 
of nalionaI mteresll would be bat achieved by !!ale onenhip willi • COI .... eul 
Iederal JOvemmeIIl inlUesl iI dw:lse rilhlS as oudined in IIIe Constiluticn _ power 
over commen:e, naviplion, national cIet-. IIId inlcrllllianal alfain. '" 

175. 43 u.s.c.. 1301(10) (19U) ( ......... IIIIM). 

176. 43 u.s.c. I 1301«) (I,a~ 

177. III u.s. 139 (1965~ 

17L Milooer S. Ball. GOOIII 014 A.ricu 1,"';/1, 12 EHvn... W. 6Z3 (l9l2~ 

179. 1<1.. QS. Oouidor obo: 

1100 UaiIM SIaIeoo nui .. III ill oomallicoul __ .... ri.hII io IIOd ...... n 01 ... "' ... 
...., .-.... 01 said Iand& ...... ';pIoIo ...... lor tot ... _0lI&l PI'-" 01_. 
.. ';pIica. ooIIioaoI del .......... iooI&noMioo>oI a&in.1II 01 wIoicIo ...... ..-....... 
oIoaII ... be dccmeoI oa iodode. ~ riahll 01-., Of .. ri .... 01-"'1= = 
adnUaillnli .... lusia .. _ . .... de .. 1 , ' 01 ... ............. '"- wIoicIo ..., 
spccU.caIIy ~ contira0c4. nubWhed. .... -.. in .......... '" .... m;ooaiw 
s..... .... oWn II)' f 1311 oIlhiJ.oIe. 

4) u.s.c. f 13101(1) (I91'~ 
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President Reapn's"1'errUrill Sea Proclamation appears 10 have eliminalcd IIIe 
securily intereStS behind IIIe fedcr1l ,ovemment's claim 10 conaol IIIe otrshoR 
warers beyond three miles. dlus undm:ullinlllle rationale of earlier Court dc<:isions. 
Coastal stare contrOl of areas in die three·lO-twelve naulic:al-miJe zone would no( 

now presenl any sianilicant p-obIcms lor nalionaJ sec:urily. A SIrOnI arJumenl can 
be made. !heRfm, thai IIIe SlItes should now have substantial powers over the 
JJuee-lO-twelvc mile area. 

D. StcONJl/ry Rtsp<HlSt Abo '''t/ftCri~ 

Slale oppo&ition 10 federal otrshoR developonent xtivilies prom~ 1m 
amendments 10 IIIe Outer Continental Shell Lands Ad (OCSLA), which mate 
numerous IeIcrences III federal·SUIe coopcralion.'· Read willi llleir ICCOIRpllly1n1 

110. IS)udl-............ _ - . &ll'CCIcd '-' ._ e ...... ,. 
an .",."...." ,,~, oa ... __ I~ witIo eM ............ io 
... policy .... pr.o;o. 4oci ...... II)' tho ......,. Goo s ...... ,. 

apkntiCli rOf. 11M .u II nrt .. pcftKIto. 01, ..... vi .. ... 
ContiacootaI SIocIf. 

43 U.s.c. f 1332(4)(C) (1911) < ....... adoW). 

!Tlhc ri.hII .... onp:oa.iIoiIitia 01 III _ ...... wIoc .. ~. local.. ' oa ,....... .... ,......Ihoir_. -. .............. - ....... -_ • 
......... 01 ... air, .... __ 01 urcrr, ... 01 ....... au I , s .. ...mrr 
....... 1oo~oM'_ ..... 

Ill. I 1332(S) ( ......... adoW). 

DariAa .... rtF .;.,. oI.y ~ lusin._,"", under doit 1tCIiao. .. s-..,. .... 
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IcICII 1"''' __ io _ ,. aIr-.l StaIo. wIIicIo haw ..... pnicIaIy I _ .. eM 
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Ill. f 13+01«)(1) ( ...... iJ adoW). 
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rules. Ihe OCSLA arnendmenIs oIMoUIIy were wended ID live !he SIaIes an 
owortunity 10 puliciplle min ulCllSivcly in (ederal offshore decisions. For 
example. secIion 8(&)111 requires die Depanmenc 01 In&aior 10 CClIISUk willi !he 
,ovemor of I Slate adjlcent ID I propelled lease of sllllmeracd lands whert I 

possibililY or common pools or fields exists (rteocnizinl !he problem of draina,e 
o( hydrocartcns from benea\ll SIII.C lands Ihroulh weIJs IoaIed in Ihe (edaaI OIllei' 
continenlal sheII). Disaarecinl willi Ihe Interior Departmenl's pasilion \hal il is not 
required 10 act on Ihe ,ovemor', rteommendalions. Ihe staleS of Louisiana and 
Texas each brouCht suiLS 10 enjoin cet1ain offshore lease saIe3 by die Interior 
Department. oe This action represented I cImIic step (or Louisiana. a procIucinl 
stile whose economy is diredly linked \0 oil and lIS revenues. The (edaaI 
aovemment won !he suit and pnxeeded willi die sale oldie conlesled Ie:ue. but all 
monie;, received rrom 8(1) tommon pool.! (as pIII1 of !he lease) were pIKed in 
escrow by coon order. Conaress icspouded ID die cItaWIHIUC litlplion widi 1986 
ame~enlS 10 !he OCSLAIIS providinl (or lump sum Plymenc of SI." biIIioa 
from die Section 8(&) fund 10 !t.e coastal SIaIcs. 

tlO. ( __ ~ 

no Secnlory it ............ iooIo i ...... ,_ MIlo ~ s-r f. 
puopooa ........ ____ *it .......... .....,,,,. H 1'IoIoaI.... !odt 
•• _..., iocIoooIo, ... _ ..... _ ........ ok ...... <I iIIono' (ill I 
wi ...... po. ' <I_ .. lm •• illi ... l, ... joiooI .. 'II <lnoioItIo ........... 
laali ...... at pa ·ina ........... joill ..-... ... _ ...... ' " .. <I joiooI 
ou"';D.- .. -ioorioa ..... .- .. CIIIJ CIa oppI' I' ........... s... \nra, 
relal~ .... 'eCicw .......... c_· '''SIMI •• 1i •• tIa* ...... 
off ....... 

td .. t 1)4$(0) ( ....... ..sdN). 

The Sec,..." oU/L IIJ ... _. DUltliIll ~oa for canyin, CIa hi< ....... _, .. 
...uca ............... cony ... MIdI cUi .. ia _, ........ 4tt"" SIa ... . 

Id. t 1).16«) ( ....... ..sdN). 

III. 43 u.s,c. t 13n(a)(I)(B) .... (0) (191'). 

In. Mary ElIao ~" 01.'-< Oil_ Ga. ;. 1'liX!EEDG<aI: N41101fAL Coo<Pawca ... nta 
srAns AI'!) AI< E:rn!<DeD ~ SI!A". 62 (Uoori ... Il\Ciaa .... Alay a.-...oI .... \917) 
[bOro:UlU .. , I'll" • 0 Q IQI~ 

1t3, 1'1111. L No. 99·272. 100 SuI. 14., 150 (1916) (codil'oed II 43 u.s.c. t 1331(a)). 
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UlII:cruinties reprdin& Conpasionll inIcnt IIId sWu10rY ~~laIion have 
had delrimClllaI effecl ..,on !he already \eNC (edetaI-SUIe relalionl II odIet Slate;, 

a D.... The bisIory of (ederaI·swe CClIIt\icu iUlISnIeS Ihe wiDinpss of Ihe :.sa: 10 1i"'1 (or \heir ri~LS in Ihe NlJi~. -: 1\ is likely. \hc.rdore. ~ Ihe 
'torial sea utenSion will lead ID renewed \ilipbOll of bcdI relulalory (panicular­

:em'1/I respect ID (cde!aI·slale coopaalion) and prqlrieQry issue5. PoIt:nIiaJ impacts 
Y WI oI/Ief leaislalionllS presenl even funher prospedS (or litiplion. These 
~~Slencies could be ackkessed IIwoulh Ihe proceu of SlaIUlory ~. bul 
a much beder solution would be ror Conar= \0 resolve !he ~ Ihroulh 
establishina a comrnhensive and comprdlcnsible RaIionaI ocean policy. 

E, Equiritl Favorill, COtUlal Stalt COIIIral 

The Territorial Sea Proclamallon has IIJuabIy lilted Ihe balance of oa~ 
rtSOII'Ce inlaeSlS IDwW!he SIaICS. I( aa:epccd. dlis view provides • ~ ~ 
(or eXlendinl Slate ocean bowldaries. AI Ihe very leas!. Ihe ProcIalnlliOll povida 
an opporIIIIIilY 10 reevaluaIC Ihe ~e ~ power in offshore raource JIIIIIIICIMIIL 
Norions or equity favor such reconsidenlion. For example. ~ IIIICS !"" only 
must supply sices and (xilities (or construction. 1I'an1pOIUlIOII. p~ ~ and 
Slorace bul also musl bear die environmenlal tuden oflhe:le support iDdIIIIrir:L In 
addilion. Ihe coastal s\ale must provide I lovemmenlal and ,ooaa infrasInIcIIIR Cor 
Ihe offshore wOtten. I cosily uncIertakinl· 

Conpess should also consider die praclital effecliveneu of tile ~~" 
Seclion 8(&) and CClIIsullalion provisioIIs. Evidence sugalS Ihal \Ilea P~~II 
have IlOl sufficiently pnl(ccted Slale interts\s. 11uoulhoul yean of conIeIIlIOII ~III 
Ihe fedeJal IOvemmenl, swe fnIsInIion has been compounded by !he ~ 
Department's appan:nI refusal 10 address Slate concerns acleql/llely. . Despite 
dililenlly rollowinl!he coopenlive provisions o( Ihe,OCSLA. stlces ~ ha~ 
received a mere pnp2ph in response (rom Ihe Inlenor Depanmenl SlaIiRIIhalIheIl' 

• 
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The Depao1111enl olthe Interior·s Iac1: of responsiveness crealed such political 
pressure Cram !he Stale ol Calirornia thai Conpess has esIabIished a moraIOrium 011 

Cedel2l Iea3es oil' Ihe CaliCornia coasc.'" In addition 10 alfectin. oil and ps 
deve.~ ~ ~Idown has retuded ocean millin, dJorts, wilh a likely 
cOIIUnuIR, nepllve anpacl on rulIR minin, dTOlb in the area. The mechanisms 
in place are ineffective. Withoul a meaninpul ri,hl 10 consullation Cor SIaIes ,. 
Ihc CedcnI lovcmmenl has little incenlivc 10 act in a manner dial lakes inlO ~I 
Slate inlerests and concems. 

Political and economical advanlqes are 10 be pined by 1IIIIcin, eonceuions 10 
Ihc COIISI.aI SlaIes. For example. the Interior Oepanmena and the Slale ol Hawaii 
have entered into a loinl Planning Aareemenl over offshore hB'd mincnl millin, ill 

.116. Lccpor. __ lIZ. .. 65. fa _ cue ....... __ iopc ........... 01 .. ........ 
fiJiac CMr 500 piCa fIl • to lite IMerior 0 F cOt .. ... .1 .... __ IL 
11M ........... did .. _ ...... _ .. 10 1a4orior'. ploaaiaa. 

117. $0, ' .,. H 110-113 el ..... L lCO-446, 102 b. 1774. 1101 (\911) ___ .. aIr*ot 
f,deral .. I "'" ,U ............. ill 1fIPIOIIri ..... _~ 

IlL "".,'JC..a.-.,. .... CucyI ........ AS-M ....... F_j~C ...... e-
M ... ,,..,.,: All It ., tf Fodrnl C_Ut'1tC1 '"",iIiINU tftlw ~ z..!. .... ., F. Ad 
(pIlia ... f .......... ill 0c2AII A SIIauu!<a Mcan'.) "'" .. js • it(N _ 244-245 .... 
ac:c::arnpuyiIc tal. nil.., ~ .. illap'1I:41O ....... em ... ..,. ...... cffec:ciw .. ... 
cimn.~ '" ItIl • .." en ( ............. ) el .... , ...... alii.....,. ...... _ ....... ~ 
......... " ... 1"'- eldle " tq Ininn io ..... ...,.....inc ... 1 ___ ....... ... 
Id . .. 6. 

n.. 1913 ..t 1911 -" ...... ""' .... ond ,odrrallieacy cdiciaIJ .. mol .. _..,.... 
_all ioformal... .,." O' I .;.,. el formal IfIIUII ""'- 19I! oM 19" ........ ... 
s.c.....,. el C = is ......... 10 .......... deci.ioaL Of 751iW."... ..... 'i ;.. 
.... _rridcIoa oM Ii"" opkli; ................. red paid .. , III ......... =i .... " I~ ... 
wi ....... by ...... """"" sil .... '11 """",dy paldin,lfII"'>¥II: oM ................. -ired 
r~ aoar:I~. ItI... 14. lli. 1fIPI." na.h., ' t n,l. ~" ,., be wid _'" Ia 1M ~_ 
.~ ....... wIIa .... .,eacy .... _,"'IMIiaI"'. die f .... I11_ ... ""_10,.,..,.. ~ 
, .. Ib .... 1M 10 Ii ....... Soatwy el .... .... riot Y. CaIiI .... ia~ ItL .. 11 ,.. Scaor&uy', ...... 
OP·""" "'. formal 'fI'C'h - -- ·-.p<Iin,ulioaol inIC .... • "'-IJ ., ...... die _ firooIioa 
..... .... aalioaal ....... .....,. .. el OCS ..... IY cIcvcJopDmI CUlWeip ..-;.1-'" ..w ,II 
impacu. Id . .. 0.2. 14, 0Iiq n. Eidw:nbe,. A lact An:Iwr. TIl< FrtlrrolC-.,,1tC1 Domiro.: C_ .. , 
Z- M .... , .... '" "'" ·N ... F ......... •• 14 Ecat.. LQ. 9. 41-4 (\~ 
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Ihc EEZ sunoundin, Hawaii.'" IIIItrior·s ",iIIin,JIeSS 10 ,ive Hawaii a subswuiaj 
role in Ihe prepualion ol the environmenlal impacl Slalemenl and SUbsequenl 
dccision.mWn, has paved the way COl C\IIUre millin, dTaru. nit experience 
provides a saart contnst 10 CaliCornia's experience wilh oII'shore oil and ps ~in,. 
Inlerior's reticence 10 coopeIaIe Cully under Ihe CoIsIaI Zone Manalemenl Acl 
cruled addilionaJ poIilial and ecooomic COllI, rlll1hcr exacabll.in, rederal-Slale 
lension in Ihc offshore area. In\crior's refusal 10 provide consisIency cenification 
ror oil and ps leases olrshcn ~itornia led 10 pOClacltd liliplion thai ullimately 
reached Ihc U.s. Supreme Court.'· In S~c~1IIry of tItIllI/~rlOl' Y. CaJilorllla.,'" 
Ihc Court agreed ",ilh Interior. A1thou,h the cue vindicaled the Interior's Iepl 
position. il did noIhin, 10 alleviate lIIe political problems. Moratoria conlinue in 
walen off CaliCornia and at the end or its 1990 tessD. Conpas Ova1W'/1ed the 
Supreme Court by extendin&the CZMA's consisIency provisi<JIIlO IClivicies wiIh.in 
and oulSide the COISIII zone, includin, oil IIId PI Icaa. 

TIle SLA. OCSLA. and CZMA all recolnize the sipificance of stile iN IJ 
in offshore mineral resowte decision-malOn,. lnIerior's continuII iporin. 01 ... 
int=sts. coupled wilh diminished rederal security inlaals ill die zone..... I die 
need rOl re-ordcrin, ol decision-matin, in the atended IariIoriII teL 

F. Prosptcu lor CoopcrQ,lo11 - RtwMt SIIGriII, 

Should the reden! aovemmenl be unwillin, 10 reIinqaish its eonIrOI over 
nonlivinl resowtes in the 1IRe-lO-lwelve mile zone. ICvenIIICher options can be 
punued. One remedy is rOl Conpess 10 implemenl SOllIe rena ol ~venue nrina 
between the sIaIe IIId CedenII aovemmenlS.'G COMIII lilies would be _ 
suppor1ive ol oITshcre developnent it they had die 6nanc:iaI wllerewitIW dfecIiveIy 
10 rese&Itft. plan, lIWIIIe. and popose mitiplion mea5IRS concemina OCS Jeasina 

1&9. C40pcnIift A __ a.-a die ~ eldle r.a;." oM die SI4IO 01 Ha .... 'ar 
IoWiac _ Jon "-iD, "'" Rni ... (\9U~ 

190. Scaor&uy el .... """riot Y. CaIiIcnia. 464 U.s. 312 (\914). 

191. ItL 

192. A""""", by C ... , .... 10"'" ...... ban Oft_. $0, ,.,. 5.8. 341 IT"'" VIII. IaIpa 
A .. i.....,.) io_ by _1oM_ 5.8. 49 (Could PM H .) i .......... ~ 
_ s.......: H.R. 94~ .. ShaM,) inuuduct4 by Itlp 'N Pid4L 
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impacts, and particularly ~ they had I pofitive financial stale in OCS developnenl. 
Tbe costs 0( revenue·sharin, wouId.be ofI'set by the increased feder.ll receipts thaI 
wouI~ ~ ~ I II1(R orderly ~,process. Mae than simply comctinl lonl' 
Slalldin. IneqWUcS. revenue ~ relRSCllts I small but crilical invesunenl thaI 
will ensure timely production and I sound marineI~ resource mana,emenl 
scheme. 

In support of their claim~" for ~ ~ sbate of section 8<1) common pool 
revenues. coastal stales anaJopzed their Slluation 10 thai oC stales thai receive SO'l. 
of all revenues derived Crom minc:raJ leasinl oC federaJ lands within their borden. 
Coastal stales. therefore, shouJd receive compmble pIIymenr (or the inclusive federaJ 
leasing oC the stales' (common oil aeld) submeraed Iands.'. 

To counler f~ opposition by 1and·locked inland Slates. Richard UIIIeton 
has proposed I modifi~ ~ue~. plan.'tS He believes Ihat uni4ed support 
for coastal state.ez~on. \IIQ sharing with all 50 Slates, wouJd ilCl'? U I the c/lanc:a 
(or a veto ovenide 11\ the Senate, it necessary. The stales could be c:oavincal by tile 
argumentlhat coastal resource money lOin, direcdy into SIIIe IrIM ie:I WOIIId be 
more secure than feder.ll appropiaticns. The federaJ interaIs in Conpaa COIIId be 
appeased by stressinl thai the proposaJ cIwt.es IIClIIe oC !be estaNhh f riaIIII and 
duties oC lite stalCS and lite fecieraJ ,ovanment vis'His CIdI odwr. rIlha: the 
~ is merely I TtIJlIocatiOll of revenues. And it createI .. added ~It: 
Increased ocean ~-. A nation-wide move 10 instilUle iIrOIlIW _ and 
~neraY conservation measures would develop nalwally oat oC the ..... "Dtion by 
inland Slates that wasteful or careless production procedlRS reduce tile amount ~ 
revenues lIowing ., their individual Slates. 

194. Id .• pun .... 10 .... M" ... nt1 lui;", Ac:l« 1m 

19'. Ridwd U~ C_101 SIO'G./.J41d SIOII •• l1li. 12·M;I< TnTitorilJ/ s.. 17 J. MAL 1.. '" 
COMhi. H9 (1916). 
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G. PTDSptCU lOT ClJOptTlJltofl - JoiN PIUUltTslrips 

Tbe Ioint Planninl Apeemeal between Hawaii and the Dep;nnenl of the 
InraiOl' mentioned earlier dem4ll\Slr3les thai a mulUaJly a:ceptIbIe ap-eemenc that 
accounts (or respective intuests oC SIJles and the feder.ll,ovamtenl can be reached. 
A1lhoulh this example may not WOIt in oIhes areas,'. it is a model for successful 
feder.ll.SlaIe inreraction. The SlaIe and federaJ IOvemments had identical inlerests 
in this siruation; where environmetllal concern. produce conJIict between the two 
divisions of lovernment. similar coopentive ell'orts will be Jess Jikdy 10 succeed. 

H. COIIcllLSiOfl 

Ownership oC submel1ed Jands out 10 three nautical miles was panled by the 
SLA 10 all coastaJ slaleS, with the ezcepcion oC Teus and Florida who have line 
leagues in lite Gulf oC Mexico. The (edenI .ovemment arpes dIat the Decemb .. 
1988 Proclamation exrendinl the IelriIOriaJ sea has no JepI impact lID die 
proprielal)' slatus oC submetJed lands beyond those bOIItdII ieL Howe ... 
uncertainly regardin. the Slatus ollhis DeW U.s. ICITitoIy JlesaIIS a ."..,.,.._ 
oppoItunity ror a comprehensive re-aaminalion oC fedenl ocelli policy _ lor 
teCOIISideration or the stales' role • tarilOriaJ sea ~ 11IeIe ..... 
policy mailers should not continue ., be ICCOIIIplished in po e I ran. or ." 
default. but in an inregraled manner. AI Conpess has aIrady recopized • tile 
CZMA. "the increasinl and compaina demands upon the lands and walen ~ oar 
coastal zone ... have resulted in .•. permanent and adverse chanaesto ecoIoaic:al 
sySlcIlll. "'" Mere consultative riPts, which ani oRen ipored .yway, do IIIlI 
pm'ent the coastal staleS from beini subjected ., the whia ~ the fedenl 
&OvemmenL A1lhoulh no sin&Je pgraphic definilion will satisfy the needs or all 
coastal states, a new funclionaJ approacb ., resource manalement is needed. 

1~ s..,.""...,.. 119. The iIoIaIi .. ., ... a.waiioa isl_ ·li.,j,_ catIIida .............. 
uiJI ... _ ..rJl""lll....... The dm-. , ........ __ III u.s. abo ...- • ...- III. 
"" ........ ico 'Of ,.deroJ ",..,.. ....... ....,aa ..... ...." .,..,.ncr .. , an iocaIIiw 10 ... coopelllica ,-.......... 

197. 16 u.s.c. t 14n(l) (1911), 
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V. MANAGEMENT OF LIVlNo RESOURCES IN TlIE 
Exromm TEUrroRIAL SEA 

A. IlIlrodllClioll 

45 

Proper manacement of Iivinl resources in Uniled SIaIeS walen is clearly a 
mallu of alICiai importance. Nearly 90'10 by wei"" nI 70.. by value of our 
&shcty rescuces are cauahl willlin Iwdve miJes cl !he coast.'. Technoloaical 
advancell over !he years have improved !he e/f"lCiency ofllle &shinl indusuy. bul 
have also decimaled our finile and nonexpandinl fishery rescuces. Contrary 10 Ihc 
,uidinl principles of prior fisheries manaaemenl erroru.!he rollapse cl some of our 
manaaed fisheries have lauChl us !hal we have no "WIder·uti1ized" species.'" 
Consequently. existinl manaaement Iheorie.s musl be rcsIrIIClIaed 10 irococporalC 
higher conservation standards and encouraae !he development 01 enhalumenC 
proarams. Any proposed allCmative approach 10 Iivinl raource manalemenl mllSl 
acknowlcdle pmenl confusion reprdinl leauialOfy IUIhoriIy in !he 1hree·I(HYidw 
nautical mile zone. 

B. SOlUtes 0{ Conflict. Past GNl POIfltlitll 

Under existina stalutory lI'QIIaemenl3. stales have jurildiction aw:t Ihc I'CIIIWtCS 

in IIIe firsI IIuee miles orrshoR, ... bull stale QII effecUvely exerti& juridclion 
beyond lIIis area with federal acquiesceliCC.- Converxly. die fcdenIlovemment 
can preempt stale aulhority in IIIe laritorial sea in exceptional cases inwlvinl 
&sheries found predomiJwllly outside !he IariIOria1 sea. This adion has been Iakcn 

191. T ...... y R.E. ~. 1-, ., EA.o«d TmiJoriel s.. .. NOM', lI.riM R .. _ 
R .. po",ibiliri ... .. I'lDa!IXNCI ...". _ In. .. 73. 15. 

199. DcnaI4 F. s.p.ira. bUb, UII ' .... ,.,;,,/ R.,_m" O/fllo«. ", ... ".,. U .. I«/ SloW,. i. 
PI 'iL-~."",.. ecu 112. • 22. 77. 

lOQ. St. ••. ' .• NbcryConscnoati"" .... ". ..... _ACI.16U.s·C.llllOl·1161 (I9U):~'1et1 
I.aMIa Ad. 43 U.s.C. If 1301-1315 (I9U~ 

101. St. .•. , .. SIaIe Y. B....tnndl. 546 P.2d 530 CAIub. 1976\ Stiriora Y. F1oricIa. III u.s. 69 
(1941) d; ........ i.,,. II ..... ll ... 4 .... """",pony;"II< •• $0 .... Jdf.ry Ballwcber. Ric:lunl 
llildruh. s..m..wy 01 r ..... ry Manal_ hnpticaliCII' 01 "'" Tarilarial Sea Eo ..... ; .. (DnfI I .. 
c.....-. May 1I. 1919). 
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only twice since 1976.- indicainl !hal relations between IIIe stales and the 
fedcrallovernmenl under IIIe MapIlDl Act !lave becIIlenenily successful.-

C. Prob/flfU Nisill, From EsdllSive S/lIff COIl/rol 

Any proposed manalement alla'natiw must be carefuUy considered. as 
resolution of feclenl·slale confticts by pantinl COasIaI sbIeS control clllle twelve· 
nautical· mile territoria1 tea could mate iIs own problems. The MFCMA Relional 
Councils are concerned that L'leir authority wi11 be limited if SlaIeS are p2ll1ed 
jurisdiction over Ihc three-lcrlwelve·mile zone. Simi1ally. commen:ia1 6shers are 
afraid Ihal Slates will use Ihc extended COIISIal zane 10 nc1ude nonresident 
commercial fishen from Slale waten. FedenI offICials haw onrncd thai !he panl 
of full fishery manaaemenc authority 10 IIIe SIaIes wou1d prompt a return 10 interSIaIC 
"beuaNhy-neiahbor" squabb1cs. - Coopc:ratiw inIa'sIaIe manqcmena. efforl3 
prior 10 Ihc MFCMA failed Iaraely beaux each SIIIC SOUl'" 10 proICICt lIS own 
fishing industry al IIIe expense of its nei&hbors. The dear -acr ~ ~ nanuw­
minded and uncoordinated rnan:IIemenl dlons cou1d haw • deVlSUllJl& IIIIpKt CIt 

the operation ol sound conservalion propams. 

D. ProblelfU Nisill, FrOlll Pr«Jttptlw F,.,1Il COlllroi 

The problems foreseen in IIIe previous puap3pII are 1IOC nee nrily delennina­
live. Leniency oflhc federallovenvnent has beeft I cause 01 major pobIems in IIIe 
management of living re5OUItCS. JIll The BoIdri,f ~ showed \l1li as Ion& 

lOl. $0. Milnor S. 8.u. TIw SMItI ...... TmilDriIJ.fH. i. PIo" if''-. _ .... Ill. .. II. 
ti/i_, Ihc loIIowin • .- .... I .. .. ..-........ liM dnWII ....... II _ ... is ..... 
cfl'eaive divi._ bdweca ..... I.,.. WlItft'tll: 

DouaJao Y. Sc~ PJCducU. lac.. 431 U.s. 165 (\977) CI letIonI __ ICIIIIId 10 

P"'_' Vi'1iail I .... mlorciac ......, '" ill filii .. \a •• ~ ... 
c.JiI ..... Y. Zoot. 3J6 U3. ru (197') t\ciIdltII .... _ .. _ is I ..... I .. ... ....a 
unit_icy.l.de ... illl ...... ","ail: wII.,. """" it • ..... , .. ilivenicy III!I \oQI_ ±'1. 
Ihca _ in .. ,..11 JIiouIcI dcminll<). 

l03. K.....,.. 'lip' ..... 191. II 15. 

200t. /4. 

2OS. Charla R. McCOY. Ob ...... 'i.'" Oft' r ... IY.·,.,i/tS .. " FUNtin JwVdi<a-.;" PaOCl!!DU'GS. 
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as fcdcrallelulalions IIIow the _ of aear prohibited by swe law, the Slate wiD be 
unable 10 enton:e its own prohibition 1IIIIesI letual use 01 prohibiled lear in stale 
waten is observed. In Saldri,t, • suit was broII,ht by die Siale of Florida acainst 
the U.S. DepaiDilent oICOIiIIIIeite seetina 10 p-event implemenUlion ofparu ofllle 
federal manaaement plans 3ddtessin, mactere1 and &rouper ~ in the Gull and 
Allantic. Florida', daim WI$ based on die fact thai the fedcral plans were in direct 
con/lict with Florida law (_hid! prohibilS the use of purse seines and ftshlrapllO 
cake 6sh); therefore, die Depa/1ment 01 Commelte was in d.iRa violalion 01 the 
consistency provisions of the CZMA.. The «*truction 01 preventive measures 
resulted in the collapse 01 the puticw. 6sIaay involved in the So/drill cases, 
dramalially i1lustra1inl the practical dl'CCI 01 diYCrJCIU manaaemenl approach­
cs.'" Clarification of die federal cauistcncy requirement throuah the 1990 CZMA 
~Ihoriza~ should reduce die 1ikdihoocl of SaIdrl,t-type conlIica. 2" 

Amendments 10 redcral stalulCS could remove IOIIIe oldie diJI"~1ieI ~ ill 
p-ccmption by declarinl thai the feder3llaw out 10 twelve miles ... die _ • the 
law thai wouJd apply within the adjacent S!aIe'S tcniUXial waten. Art even beaer 
option would be 10 apply minimum federal stuId:Irds 10 SIaIe and fcdctaI WIlen and 
aUow IIIe more restrictive Slate rcaulations 10 apply in feder31 waICI'S • weI. '11IiI 
apjXOllCh would enable coastal stiles 10 manaae their mipalOly mouate:I _ 

107. 16 u.s.c. f 1456 (\9&1). s.. ....... A. ToyIor...c ~ 1i ..... 'HJn.l rultnin __ sw. 
C_ .. I Z- 110 .,._ c....wnq: "... T_ ,., "''''11. m 1Da. S!A (MaJ. ItIl). 

lOi. McCoy. ___ ~ •• ~. 

lO9. s.. "",. _ L 

lla. ~r a8fIt oI-nia _ foderal ............. ..-0I~"" .......... iovaIws 
"" T ..... u ~ \led rIf .... "'"" 01 FIoridL s.. __ Y. 0.-.. 7\6 F.sow. '" (S.D. FIa. 
1919~""'" m P.2A W (II. ell. 1990~ Men PC"";";" federal .. ~ ............... tM 
01 r ...... , .., ....... ,w.tionJ ptabillil b ................. Ia. <alw fl. SIaM 0/1" __ 
GIlly ...coca _ Ia. _ iI ...... _ ...... rIf_ Ii.,... ,.., __ io .... _ 

boau .... leu _ .. roderal .. ,aIaI .... ;.1liIy __ , ....... ica ("'" r .... n _ only Ia," doq 
1ft beaded r.,. redcnl ...... pIaIed .... n). Ealauioa 01 FIorido', ;'riMiaica .. 12 ..aa -.w 
.. solve scmc 01 .. uislia,...w.i ... by ,,"mlwin, (buI "'" diminl1in&l .. bMd 01_"",",,_ 
undwid!ed boI_ Flori .... rrilcrial .... n and .. __ .. ..,."., 01 .. federal __ -,. 

booaIoIary. A Il-cnil.limil would cor<ainly be ""'"' .. if am dIM"" "' ... ·otId oioc...welinlill...-Jy 
in plAce. 
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/fectively; consisIencY would II IeasI requR recIeraI prohibition 01 iJhin, sear 
:.ooibile4 by stale law, etrcctiYdy diminalin,dIe pdlleml encountered in Sa/dri,t. 

E. Tilt /A,aI Rt,ime 0{ Hi,1I StlU UviII, RtSI)lITCt MQIIQ,tlrWfIl 

1bc conllicts discussed above do not.ellect die norm for manalement of livina 
ocean ruoorces. For the most put. abKN:e of feder31 rc,~ etrons ~its 
Slata 10 exercise jurisdiction beyond t/IICC miles from shere. This authority w:u 
established in Stiriolll II. Florida,'" • case where die stile pro.teCIIted IOIIIe of Its 

citizens for violalinl Florida's prohibition on slwimpina. despite the fact thai the act 
WI$ committed oubide stale WIlen. 1bc United StaleS SUIftIIIC Court ~~. °no 
reason why the Swe of Florida may not ~ JOYCIIIdIe condUC! ?' Its ~1iZcnI 
upon the biah ~ with respect 10 IIIIIIaS whidI the SIIIe lias • lelitiftllle IIIIerat 
and wIleR there is no conlIitt willi leIS 01 o.pa.. oilS ~ die AIIIb 
S • .- Coun. in SIDlt v. SlUIdrfJIII,7JS illleap...s die o.r CoaIiIICIIIII SIIeII 
~'Aa (OCSU) 10 creaIc .. intended tIisIiIIctD bdw_ die _I ': 
~ of the sublOi! and seabed (pincipl11y oil), wfIidI_ wiIIIia die exdIIIhe 
domain of the fedenllovemment. and the Iivinl-me.tMlces. dicII _ .. 
afl'ecled by the IeL 214 The court thus permitted fie SIIIe 01 AIatb 10 repIIIe the 
lakina of Alaskan Kin, CIlIb beyond its tariIoriaI WIlen. 

The fedcral ,ovemmeru typically acquieaa wIleR ... l1li llePim* lIKe 
in the specilic ~ involved and shows tIuoaJh the illvaIiiICIII of mooey and 
talent that it is willin, 10 manaae the _ with IOIIIC lDphisrirF_ and can. 
For eumple, the AJasbn lovcmment in JW1ic_lIas made", eape1Iditures 
10 rcaulale 6sIaay rcsourccs. lIS M a n:mIt oIlbese effons, die iDIaaIs of bach 
the feder31 and .. 10YemiIICIIII have beea ach.ad dlrcuJh the .. 's aIrnon 
manaaerRCnt and enhancement propam. At the same lime, the two 1o_a 

lll. m u.s. 69 (1941). 

212. TtL. 77. 

213. SI6 P.2A '30 (Alaska. (976), 

lI4. ItL. SI6. 

111 $I. ;"p •• ScClioa VI. ..... 2J6.D7 otId F )iq ..... JiI ...... , A.Ior.U Ku., Cm: 
S .. " Au .... ' LA"", RoI, i. ' ..... ,11_' .... 111. V Tl!u. S!A I (Apri. I9IS~ 
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have avoided riva1ries .eP1linl,iarildictional LiIIiIs. A1aska also has had success 
.eaubUna mbbin, r. be)'OllCldle IIfte mile IinIiI and into the hilh seas. 

F. Nlwwdltl of IlICfttLUd SI4tt CDlllroI 

The Slare is the mOlt topcaI ministnlar 01 dIese resoun:cs as the entity mOlt 
directly all'ected by manaaemeaa elI'OIU and clolat 10 the I'CSOWtC. The fcdcnI 
10~emmenl, how~ •. mai~"1 sipU4ant role ill nelotialin, treaties with ((llei", 
nallOns and by exen:ISIII, pII/IIII)' leSpOnSibi1ity fer IdminisU'alion olthe MFCMA. 
The .impact .an (~~ .elalions ~1111 be caISidered in eY2Iuatinl any poposal Cor 
altenn, &shinl nlhlS III die w:lI&sive eccnomic _ (EEZ). A1thou,h tiaIe Comp 
fishinl occurs within tJuee 10 IWdve mIIea &om *no _ important fxton need 
10 be weiped. Amendment oldie tdFCMA 10 pIIlIIibiI (CRi", awnl throuaJ!oul 
the ex~ ~lcriaI_ ~ dcsIroy die P*ll1iII Cor (om",-pocessinlfdonlCSlic­
harv~, JOUIt venlllRS II the three~ zone. Mdidona1Iy. die 
~bobc effecl 01 ~ recUin,the area wiIhia the U.s. EEZ in which CCRip 
nabonais may ~ surpIQs SIOCt BalBI abo be _si Ie eeL W 

In the 6naI analysis. howe¥a-. the more c:ompdIinl DIe inIaaII ...... 1naIe. 
The direct impact oC manqCIIICIII elI'OIU an stile ... WIfen, and iMabiIaIIIs. and 
the proximity 10 the _ mate the stile the 1lIOII IopcaI adminillnlor. 11Ic Me 
has much pula' inlCreSll • ate and is, tIIaeIcn. more Iitdy 10 cabte 
appropriate .e1U1aIions. 

216. IIaIIwdIcr. HiW .... ___ lOt. 

211. J6 U.s.c. It UlI·I,..] ("U~ SH _ ..... 6O-C 1M MaI"'tP'I'"'IIJII)'i ... -. 

211. J6 u.s.c. If 1361·1«17 (I'~ SH _ SccIica IIJ(D~ 

, , 
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The .emainin, Iivin, I'CSOIRC. hilhly mipalory species. may abo presenl a 
problem now Ihalthe fedaal ,ovemment has cllanled its posilion; Conpess JeCently 
amended the MFCMA III brin, hi,hly mipalOfy species wider ilS relulalory 
authority. effective January 1. 1991.·If 

lnaused stare canll'O\ should be seriously considered. especially in lilht of the 
Department o( Commen:e's past delennirwion !hat the issuance or unifonn CedaaI 
fishing relulalions applicable beyond stale terrilcrial waIcrS would ROC be appropri­
ale.... The substantial difTettncCS in both the kinds o( fish cau&hl and the 
differenl fishin, methods employed throu,hout the ~ undoubcedly present 
a significant challenae 10 (ccIenI re&uIaIory efforlS. Thole stales willi the ability 10 
manaae Iivin, ~cs effectively should. Iherelore. be liven the opportunity 10 
adopt re&ulalory JllCasUJeS appropriaIc for their special MUIIISIaIaS. 

G. COIIclllJiOIl 

Federal-stale can/licts can be successfully addr: I I by appI~1 m~ 
(edmI standards 10 swe and feder.al waters while aJIowina men .esicd¥e .. 
replali(l\S 10 exlend inlO (edenI walen. In those staleS where the eapKiIy. inIaaI, 
and commili1lenl necessary (or dllcient manalemcRt ollivinl ~ is .... CilC. 
there is flO need 10 divide the terrilcrial sea inlo two zones (one....wee IIId IJuee. 
IO-twelve naulical miles offshoie). These staleS wit be able 10 impIemCJrc 
manaaemenl policies. c:areCully laiJoced 10 their own special needs and c:imImsIInCes. 
lIuou&h laws !hal are necessarily more SIlinICRI than \lie CccIenI iII~ 11Ic 
arbitnriness olthe lhree-miJe limit. an the other hand. wwId be WUPiUr: where 
a CO&SUI Slate IaWd the JaOUrteS needed for desisninl and impIcmcnCinl nlionIl 
manaaement olthe area. Minimum fecleJai standards wwId proIeCl &qiIe -
in !he enCiJe twdve-miJe zone without unduly infrin&in, upan stile JOWRipty. 
Gl2Iltinl stiles authority in die entire IUrilcrial sea. 10 twdYe miles. would climinalc 
many o( the conservaIion problems !hat have ocClll'Rd in the pili. Althe same time. 
minimum feder.ll standards would provide protec;lion in those __ where the 

219. ,... L No. IOI.Q1. I~ SIaL .... 36 (1990) (codiliod 1& 16 u.s.c. t llOl(bXm 

220. So. $laic Y. BundruI.'~ P.2d'30 (A1uka. 1916), ciliJlllO. 1914 ....... by 1M ~ 
at Cooame!ao.. 

221. I .. M. VIII Dyt. II II. n.. Ltla! II" .... 00w""1 AI&sbn Salman 40 (A II.,.. 10 the 
Uoivcniry at AIub Sea G_ ............ I .... 19U~ 
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adjacent stale is unable or unwillin, III act. as welJ as insuriII8 a.ainst ellp/oilalioo 
of RSOUrCes by peedy stale &shin, industries. 

Earlier sections of this article idenlilied consUlUlionaJ RI stalUlOry ambi, ·ties 
rn:a~ b~ the Presidenl's Prcc~~ unilalenDy ClIICndin, die U.s.lUritor: sea. 
InVCS:'IPUon ~ these. U~r1ainues revealed inlCrJovamaentat and inlCraCcnc;y 
confhcts IhaI will reqUIRI unponant policy decisions. In fOllllalatin, an appiopiiMe 

managemenl re&ime. the le.isIative branch mIG! c:onsidcr IIIe foDowinI issues' 
equity. poIitic:aJ feasibility. mana,ement capability. Iec:hnicaJ meriI, and ~ 
live c:omplex.ity .... 

Under the h~. of equitable considerations. it is .penn 10 ROle dill 
180.000 square mtles of new "statelesl" U.s. ICrriIOry (~ tile lire ol 
Tws) was created by the TenilOriaJ Sea I'roc:IamaOOn. ZD Nealy III previous 
CI~OOS of United SlateS It:nitory have led 10 ... "tODd or incoIpillllion inIo 
exiSlin. Slales. The Bve cum:nt w:eptioos are is1and c:onu..iIies dlallIave local 
.0vcmmenlS as authorized by Coop-eu. either as a commoowald! (COIIIJIICIIIweaJd! 
of the Northern Mariana Islands. Commonwcaltlt ol PIIcdD RIco) or a Ie .. ay 
(Guam. Vll1in Islands. American Samoa). In only a few iRsIIIlCei hat fedenJly 
acquired lerritory remained lOtaIIy .. federal hands. MidwIy, JomsIOn and Wab 
Islands are administered by the Deputmau of Defense: IheIe siIes are ~lICepcionU 
becaus:e they are ~uilC small. ~ Oft not beina developed there. and llley are 
of nabonaJ SCCWlty value. The uninhabited ,uano isIandI ol Navam, Swan. 
Howland. Balcer. and Jarvis cal abo be distinauished because of their relalive 
isolalion. These islands lad: an oIMous adminisIntive body other than IIIe federaJ 
Jovernment; the same can be said for Palmyra at 1Gn,_ Reef. The ezlCndcd 
rmitoriaJ sea is very different Cram these situations. ' 

223, S .. u...,;". of IN T"rit0ri41 S .. : H .. ri." .. HI/, l«lS 'If.,. oIw s..bc:_ . ... 
ac""",'opIo, .. tI G,,,,,IAU, of 1M H...,. ,W"CM'" JloriOlOoti FisIwrin C_. 1010. c:..,.. I. 
Sc ... 64. 6j (Mardi 21. (919) (Suo_ of Ovu A, SIIaf.,. Owrma, C4uuI SuIn OrJlIIizIlianl 
(hcreil>allc' (SO Testimonyl. 
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Sevenl commenllllCrS have 111* convincinaly dial conlrOl ovu the QICndcd 
terrilOrial sea is now a purely domestic: qllMIjon. despite the fact thai naIionaJ 
security inrerests pompccd Presidenl Reapn 10 expRIlIIe U.s. IeniIOriaJ sea III 
Iwelve mileJ. DO The exlCndcd IenitoriaJ sea is undeniably linked III die adjacent 
coasuJ SIaIes. These staleS have direct and inherent inla"CSlS in the lIWIa&emenI of 
adjacent seas. The impaclS of ocan development atrcct dIc:!e Slates 01\ ecoIocital. 
social. economic. and political levels. Ullder the cunall re,ulalOry scheme, the 
burdens of development appear 10 be fallina dispropcrtionatly upoo the coasw 
SlaIeS. 

A proper consideration of poIitic:aJ feasibility and administnlive c:ompIcUty 
must first acknowled,e ezistinl inadequacies in fedent ocean 1IIIIIIIement. ~ 
inefficiencies in coastal and ocean manalcmau have produced c:oaaic:ts dllllIIve 
delayed the onIerIy S\IIVCy and developmall ol puIIisin, OCCIII 1UOi8 ..... 

AccordinllO Biliana C"tein·Sain and Robert 1Cnecht. this powin, inlaaovo' z " 

Complellity and conftic:t exists because priorilics have DOt been ecp"'ishaI,. 1111 
polarized effaru of development and cOllSCnllion iJWereIl pOIIpI ItIve a'CIIIIII • 
disjointed appn:ac:h 10 manaaement Ihat lacks both clearly U1icuIIIed avo__ '. I 
policies and coonlinalion amon, !he sevcr.aI acenc:ics wid! pWWa,. mm : . 

224. AItbou&b a r ....... _ aU U __ ... widt ....... to dol .,.... ...... 
ecmomic JaW. obey apply _/.,;.,; .............. laritorioI .... 

... 1IUdy sw....-..,. ... CCOIIII S- 0Ipa' . COAITALSI",,1D..,.,1Ita u.s. ~ 
EcDHOMICZotG ~c:so SMlTI (ApilI9I7).~ __ ............. atMor .. _ 
... __ ata EEl •• ---IJ F • iN _ .. ip (II. _) _ ..... _ at 
U.s. rederal law. dIi. i •• f' .. ~ widt ...... iaIIy prat ..... _ .... r ' w,. 
14. 

\a B ..... A, Hadow A lidoanI c.-..... It&copit ... at Ha ..... looriJ4ic1ica ... c....t 0-
llie lWcu .... ill ill Eadooi .. e icZ-: ",," ..... <JFpa:IIIIiIy~ ..... ~"'lIofti. 
Ian....,. \916) ","1Oinoftao "-RIJo<mL doe 0IIIh0n ..... Ihot doe ..,.,... .. "'dol EEZ_ 
.. ,i:Dc r_ cdot, ri&/>ll ~ ill ... iIIlc .... 1iaaaI _WIiIY ... u..aIidate4 ... ,.- _ _ recklOl4cainana: _ r_ 

AJ .... ill Uov4 A, F'IlZ&cnW. l7w r ....... C-.-., /trrisiJI4, \91!1Mt. L 209. 253 (Ita). 
~ wu _cd .... inl<mlli .......... ide .. _ .... imIrwft .. doe _ pupaoa d .. " IP 
Und. Act. R ............. -"' "'"' ....... -nica willi a ri ..... d _, _ iI. -..r-. • 
wholJy in&emal .. ~,. 

22.5. BiIi ... C''';'':Soi •• It.~ ICocdIt. l7w f,_ ofG-,,,,,,,,, of u.s, 0. .... R~ .. oM , ... N.., EX"""" u. __ Z-. I.! ~ O!Y, A II<T'L L 219. lOl (1915). 
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responsibilities. !II The problem 01 cla!lUn. 1epI IIIIIICbfes was weD i1111.S1r.11ed 
when local aovcmmenlS seetin8 III cnlort'e air quality stIndards oclShore under die 
Clean Air ~ were unahIe 10 concroI air emissions &om otrshcn oil and ,as 
projccU IN! are IOIeIy reaulalcd by Incerior under die OCSu.!II 

Raben Knecht, Biliana CJCin·Sain. and Jack Altller'"' warn !hit undue delay. 
oc 0UIri&hl (ailure 10 act, will poion, existin, confusion and anderminc die 
effectiveness 01 exislin, (edenI ocean law. Simibrly. die American Bar 
A.sIOcialion's uw oldie Sea CommiUec pretenled. unified call (oc COIlIJ'CSSionaj 
action in order 10 ensure tile ordetty, uniform implemenlaDon 01 tile IariIOrial sea 
exlCRSion. '" In 0CIIer words, tile s&aIc of IIIticnaJ OCQI policy rcquiac:a !hat lOme 

(orm 01 chanse be imp1emcnted. The queslion is wIIidI 01 scver.aI appl(:c1lea 
should be liken? 

The JecIInicaI llleril and manaaemenl c:apabilily 01 tile diIf=- jiupoab for 
ocean r=urce -lemCIII are evaluated in the ImIIincIet 01 dIiI article. The 
polilical (easibilily and dninislralive complexity 01 cadi W..... In aIao 
addressed, where appo¢ale. 

m JoIIO """'"" u .......... -.nta ,,......, "«'"-'-~.Sfll': A D-IIIM r........, 
$,.. 4 /lIT'!. I. I!rnIAIINI • OIMrAL L 142 (1919), ..... IlobcJI ~ am.. a.;" Soia • ** 
IIIdo<t.1Nti.W 0... '-,: A .......... OpptwflUli". 19 0c!.uI DrI .• INn. L 113 (UII). 

227. C2 u.s.c. H 1«11·7626 (l9U). 

m. C3 u.s.c. H wl·lm (1911). S« .-117. JCaodII, ac;,,&oo • Aaor ...... _ 226. 
II 122. n. - ..... s.a...y "'c_ .... ·. Piecr ....... Dociaiou ill .. w.. "' ... AfIPOOI 
by Eu. Co.. USA IO" Caw'· ) a.;.aa, by'" Calif ..... ~ C .• 10 EXXON'. 
~ 0.-1 I . "' ... s- Y ... U .. by Mcau '" ~ Opic. A (Mnoory 1"19I4~ 
s...s;.. 32J(llOl '" 1M c.. Air Ad, 42 u.s.c. f 76l1(1)() (1991 s.w.~ _ .-..; .. _ 
........... • oc::s -- 10 rep. -is.;.. ......... 10 fMonI......,.-oI. no u.s. r.... II r ........ Aa-r""'" ... __ taf_lIlIborily. 

229. 14.. 125. 

230. ... ., 0.11tII S!A COIotIoCTIm NeW!ln11!Jt: Sectiae '" .......... ioaoI Lnr ................ 3, 
ao. 1 (~ 8&t Auocio ..... s.-..., 19I9~ 
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A. COGStQ/ SlIIIt CIHII1Dl 

"II is neither (easible noc desirable Coc tile national IDvemmelll 10 allempt 10 
reJRSCIII all oldie public inlere$U in ocean attivUi bqond die ~~ sea. -u, 
This posicion. adopCed by die .CoasIaI S~ Orpna.aiol (c:so~. IS tied cIiRc~y 10 
its inlClJRlalion 01 the CallowlII, Ezecullve Order on FcdenIISIII ~ by Praidenl 
Reacan: "In die absence 01 cl~ cons~bI~ oc SIaI.-ary aul~~.dIe ~mp­
lion ol sovereignly should Je$l w,lII die Individua1 staleS. UnceNInll~ ICptdinl ~ 
leCilima1C aulhorily oC die IIIIionaJ lOVemmelll should be ~vaI apinst IC~1aIioG 
II die national lewL -m A1IhouCh die CSO IClllpaed iI3 recommendalion 10 
include die possibilily oC an equa1 CedcraI·SIaIc pnImhip. it implir:idy considered 
primary Slale conlrOl 10 be !he way 10 IOvem tile exlellded IariIOrial lea Cor the 
bioadest and besI public ,oocLDS 

The demonslr.1led compelCnCe 01 coasIII SIIIeS ill ~ bod! U~ IIIfI 
nonlivinl resoun:es in die adjoininl ocan jlali6es C* I . M ol 1liiie ..... ., III 
IWdve miles. In ilS IC:Slimony 10 Coopess, die CSO jiV¥ided • lenadIY a:-' f1I 
die coasta1 ~' wide·r.IIIlin, experience in OCQII .......... 1IIIRIIemeil. The 

Ill. I'Iaa I PoIic:y"- _ '" .... c-.I ................. c:so T......., .... _ 224. 

Ill. cso T"-y. ,..".. _ 224, • n. rorf<tri., ,. ~ Orer Na. 12612 ~ 26, 
1917). 
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resamony mentioned JeVeIIJ -- 01 demollslraled COISIaI Slale ability. "'udinl 
OCelli mininl. 83IIeries IIIIIIIICIIIeIC,joiDI redml·scale last r_. pollution conllOI. 
sanctuary propams. and c:o&mI DIe -ICIIICIIL .[FJrom die penpective 01 Greal 
~~ Slales. Slates can IIIId IIave lIIIIIIIed IQUalic JaOIRe:I very successrully over 
~ eslClldinl Cil beyond IWdve lIIiIe&.· .. 

Suzanne ludiceDo lcsIiIied beCen die House CommitlCC on Oceanognphy and 
Greal LaUs IhaI die Slale 01 AIasta lias dcmonsInIed particular compelence in 
baJancinl die pis 01 proccclion, conservation. and Ulitaion Ihrouah join( effons 
willi Ihe U.s. SIIIe Dtl*bhelll III ~ Corcian inlertqltlon 01 salmon; Ihrouah 
ex,lusive mana.emenl 01 shelC alIIIIIIeItiaI roc:t4Ih. tinlllld _ c:rab. and IrOIl 
salmon in Cedmi walen (spendinl len limes die oullay 0I1he Cederal lovanmenl 
in Ihe /NllalClnenl 01 irs reaional &sheries); IIId Ihrouah ac~uIaIed neaociadon 
experience wilh ocher SIIIa and Cordi" 1IIIions willi repnl 10 liliiii0.I0Il 

134 <--' I) 
ScvenIllllaUw •• ', , iplCif'ICOCIIIII.....apoIiq. ' . • , ..... 

Fer ......... Noodo c.n.Iioo • I... " I. I t ivo _ ...., -'JIiI, ... 
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.. 0...- ......... "' ........ --__ - ....... . 1Iawoii ... 
lo&ioIMiwIy r' ...... i' . • .,_ ...... Ocaa' uN. "-
............ ioiIiMooI. __ ....... poooariaI iaIpcU 01 .......... iooIIaIo7 ..... 
tw ....... _.... ., ..... _ .. _ ..... ,. ... _"' ....... 
lido ____ 011 ........ up ..... ;, .......... ", __ 01 AIoob .... 

Cdilcnia .. ....., _ .......... aaaYw. ..... OIZIII -X'C a ........ 
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. . 1 .... __ 31-,oo ........ .a.. "'-...... ...... 
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species." FUI1IIer te3IimaIy Mned Ihal die iNI\IIement tapability 01 die 
AJasbn lovernmcnt has abo been superior 10 dial 01 tile CedmI ,oYCl1llllent in 
some instanCes. The AIasbn ,ovemment has issued nine a:tive IIId 200 p05ptl:tive 
ocean mininl Iea5a otr Ihe AJamn aIUC; !he CedenI aovemment has not issued 
any. The Alaskan aovenvnenl abo has • twO-1O-1hrce year waitin. period Cor • 
pRdkWlIe and ,onsistet1t leasinl schedule. while it t.1tes live yean for an oil and 
aas lease sale 10 be issued in Ihe \hree·lO-twelve mile zone. In Iddition 10 ~U'inl 
administrative ,omplexity (10 tile bendt 01 oil compaNes). AIa.sbn manaaemenl 
incorporates betlCr environmenw pl'()lCaion 0I1he area. Willi reprd to oil and .. 
deve!opmenl. • Alasb can more eft"M:ienlly and competently -ae \his resource ill 
die \hree·lO-lWelve mile DIe than can die federal JOYCnIIIIeIII. .... 

AIasta also ,ires. Ihroulh JudiceDo. Ihe sound policy behind Ihe 1953 
Submer&ed L.1nds Aa pill!. sIatin,lhaI Slate ownenhip 01 !he extended IariIOrill 
sea is equaUy valid. Funhamore. uni&ed jurisdiction ... OfIllCiship 01 die ~ 
Iwelve mile zone makes _ Cor die ~t esua.. 01 police power. OIMra" 
enCOItemenl can be ~plned by die aoss·JIIIIPOIeI 01 redall and ... '1= Ita. 
To avoid Ihe problems or inrcntate squabbles. where eacII SIIIC leeks to proeea 111 
own JUOUI'CCS at die espense or other SlateS. minimum CedeqJ saandIrds could lie 
developed. U ~ SIIndIrds were also rtqUired 10 be aIIISisICIIl willi .. Jaw. 
cnCOItemenl would be patly enhanced." 

B. C_I Slalu As Eqll4l MIIIUI,u., '1ITfMn 
As noced above. many c:o&mI SIIIa llave been willinlto dnoIe money and 

Went 10 «can resoun:c lIIIIIIIement Ihe sucuss 01 thea-efrOd! iDusnIes dial some 
Slates are quile competent to iIII/IIIC die vast resoun:es 01111 wended IariIDrial JeI. 

The Y1riation in need amon,dIe c:ossIal scaleS, however. miaht warrant Itaislation 
providinl Cor optional panic:ipatlon by Slates in die Plannina and manaaement oldie 

236. Ezt,,..; .. ., 1M TmiMJriM SN: H.TiIt, • ... HA. 140S "I_ ... H_ C-. .. 
O< .. ..,,..,.,.rttI a,.., IMn ., rAt H_ M ... IttJ., MIIriM .rttI r ..... C_ 101. c..a.. I. 
s.... a. 15 (MudI11. 19") (_.., s.a- ludicdlo. AJ..a.c 0.- r ... --.w eo 
Eavin>omeDI r .. AIuta~ 

137. ItL. 5. 
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I/IICC-IO-Mlve mile zcne. De 0pcicInaI J*Iicipolion by a SIaIe dial has dl:1IIOI\SUlIl. 
cd ~ manaFmeIIl capacity woaId be consilient with die pindples oldie COISIaI 
Zone Manaaemenl AI:t. For coestaI SIaIa like Hawaii. AIasb. Orqon. W&1hinllOll. 
Louisiana, and Teus. IIId ror terriIcrieI like Amerian Samoa IIId Guam. die 
existence oC imporUlll _ and fteresIs Ililhiilhl1 the need 10 dl:velop I 

mana,emenl povmL Coastal SIaIa willi rew resomteI or '*' ol immedi.a 
interest. however. may IlOl have I compclJinl need ror aIlainldle JRSCIII ltraIIae· 
menU. 

Governor John Waibee 01 Hanilllu staled his bdid II1II tile two px1ions ol 
tile tenilorial sea should be pili ol 11\ ilKpaIed manqemenl pocess dial is aIIided 
by a sinlle comprdlensive Jet ol COIISIII policies A no I y elemenl ol sUM 
conuol would be !he eliminalial rI die aislin. /epme's artIiInry (Ihree-cnile) 
jurisdictional bowldaries.* Waihee IqQU several a.npIes ol Hawaii's 
leadcrsIIip role in inlqr.llinl ocean de. ~iCiiII 10 !IIIJPOIldle .. ·s p!IiIIoA: die 
existing kxaI pannenhip between die SIIIe and ill COIIIIIia, 1/1 apccmenlliped 
willi !he Secretary ol Interior inilillilla die lIIIian's Ina joiII redcnl ' 
managemenl .-01'l1'li rqaninl minenl _c:es in die EI!Z, ... die .......... 
belWCCll SlllC/l'edenI aovemmencs IIId die pivale _ .. !III IItIIl.. en. oC 
ocean sdence and IedInoIo&Y • ihe ~ Enesu l.aIu"t .. die IIIIIId oC 
Hawaii.)I' 

On equitable pounds. die people ol Hawaii reellhll adunIIt. t.isIoI ic:aIIy .... 
economicaII)'. !he ocean is Ihein 10 VIIae. IapCCl. and IIUItIR. NacionII -itJ 
and inlemllionll .. viplional inIaaCs lie ~ bill .... iNeracI lie 

consislenl willi Hawaii's Ie&itim* c:OIilCCl .. !he paper IIrWIrdtIIip ol n:newallk 
~. a !'air return 011 the UIe oC the _ and ics -. die /eplallon oC 
oc:ean activities III proIeCt public IItaItb IIId welrare. and planninl ror future UIe oC 
oc:ean re.!OUItes and !he powdI oC Hawaii's _y,"', '1'hc!e is 110 need III biad 

13', 0." .. 1_: H __ ,'MItH .. • ' riM .... C __ I Z- Jl.wtt-* AD, H_II'_ 
R_ia. ~u..-itZ-,""n./_,-'£&_ •• Tmi_Is..'<t-
... H_ C _ _ Mm_ M.riM .. " .... 101. C .... W Sou .. 16. 92 (II hb 

J..ty1,199O)(SI oIJc1.W .... c...-.~oIHa .... )~W __ SC' ~ 
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14\, 14.. 19, 
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'0' " , 
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seeuril)' and naviplion 10 other inIaaJs in the oc:ean which can be men eft'cclively 
lllWlaed by die scale Ihac is 1lIOII cliRclJy affected b), them. In III)' evem. "withoul 
tfftcrJvt Joc:aI participatiOll in Ihe dec:ision,maldnl pocess. 110 amount ol 'national 
inrcresl' justification is likely 10 0Yert0IIIe local opposition .. ,., 

Other st~ indicale !hal participation is noc an impcmible 10lIl. A slUd)' 01 
redct31 consistency under tile CZMA'" noIed Ihac Ihe requiremenl ol redl:n!,sta/e 
cooperalion in coastal manasement has IaUlted in staleS concwrinl willi 97., or all 
redenl consistenc)' applications, >IS The ftllftl presented povidl: IQSOI'I 10 be 
optimistic: abouIdIe poICIItiaI ror inaeased reder.aJ.SIaIe coopet2Iion, Nonct/IeIesa, 
die authon concluded Ihat die c:onsisIenq ~ "should IlOl be viewed IS a 
Sellen! bromide ror dealinl willi the n,menlalion oC manale:menc 1Ulllllli1)': bile 
ralller IS a modest experiment in rnandalinl inla21cne)' and inIerJo'IcmmenI 
coonlinaion,'" The approIIdI should be teal simply IS leadml 10 ... speciIc 
analysis rldle conditions and tedlniques thai /eSUl1 in aenWne coIIabtnIion. 

Crilicism by die rcder.ll lovernmenl or undue adIninisnChe COIIIJIIaitt ... 
inalnVCllience. created b), increased state panidpacion. wiD be ourwciPed ." die 
environmentally sound dec:isionIlhIc /eJull &om 0... 'f Ieview. nc' " .. 
betfoCClI CXIISIaI SIales and their aljaccnt ocans cIcarIt demInd • p'.' I SCIIe 
role in manalemcnt oldie ellellcled IariIOl'ill sea. GcMrnor WdIce 01 HaWlii 
sullcsts lite aealion oC a "rederal ocean _c:es coundJ" consiItinl oC die key 
oc:ean asencies. such IS Ihe National Oceanic and AlnIClSphcric AiM' "ion. the 
Environmcnlal ProIecIion Alency. !he Depanmcnt ol Int.erior. and the DqiMmenc 
of Od-.'" The counc:iI would be aIIIvcned b)' NOAA, IS -'wi 10 assisc 
swes in lite dm:lopllCllt ol manaaCIIICIII pop-ams ror lite extended IariIOrill sea. 
The opencion ollllis counc:iI would impove roonIination • the rederallf:vel. !he 

141 ~ w, 1tNIcHr, 1la! COAnAI. SrAm AI<!) nil! u.s. Ex~ IlalNaMc ZoNI IS 
(CSO. W ..... _ D,C. 19C7~ 
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C. RtZioMI MaMZ"'" 

A modiBed allanalive 10 (ederaI· .. coopea .... ill die (GiiiIIiaa 01_." 
die QpIIISion 01 existinl. IqionaI ~ ICheGeI A 1IIIHiIIIIaI JIIIId 
.mew or die MR:MA rauJted in I recGnlllClldlDoo ... coopeacve _71 It 
thnluaJI reciOl\ll c:ounciII be reIIined. but proposed Iq*_w.y COIIICI ........ 

a110atiGi detenninaIiGIs. 211 Under die modi.6ed duIe, Q .stiaa cIdami­
naIions would be made by NOM and s1loca1ioft *ciIionI by .. JqionII CIMICiII. 
By counleraCtinl die lIIminiJlnlion', reCusaJ 10"" clcciJiGl.mlldnlllllllcrity wid! 
coaUaI ues. inae&ted J*IlcipatiGI wou1d si.nilIcantJy redace IeIISiGI between die 

241. 13 U.s.c. H .,01·24 (I911~ 

249. 4 U.s.c. H 9\01-<11 (I~ 

25Q. cso SnJDY .... _ %24. por1 2. • 20. 

:151. ItI... 21. 

:152. 1Cnech~ Cicio.S. .. .I: Ardlor. ,..". _ 226 ... 126. 
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redml ,ovemmenl nI die SIaa. The polic:y SIaIcmaIe in oil and ps development 
miahl have been avoided if die cOI!IaI SIaIeI were ,iven paler audIarity.m 

EffaU 10 implement relional coopea atiGi should be carrJuUy (onnulaled 10 
avoid compoundinl\he alnady mpnentcd IXean IIIIN&CJIICIIl reaime. In(onnaIiGl 
sharin. and coonIinalion must be promoted. In allempcln, 10 bIlance national and 
regional inlCrC5lS. inc100inl \he COII1S and benclilS or ocean xlivitics. die manaae· 
ment rramewori: should abo have \he capability or antinl spcc~c uses and 
resources when necessary .... 

D. MMldplt·Ust Approac/t 

The complex naIUre or die ocean u an irllerdepclldenl ec:oIo&icaI sy1ICm 
provides much or \he re8lIIinl bdIind a Ihird aJletnaIive, 1IICIItipIe_ manqemenr. 
The mulliple \I3C approach requires die CSlabiishmenl or clear Jeaislllive I\IiddineI. 
possibly even priorities. 10 lavern ocean manaaemenc.. Fer eumpIe. 0rqGI 11M 
c:raCtcd an inlep1led reaime r« nearshore ocean mweemeat dial indtIIeI 
legislatively·sel priGilies, (a¥Ginllmnl over nonliving __ JaOIftCI in eases 
where mulliple use c:onftic:tJ occ:ur.2SS Pussa"bilities GI die IIIIionaI level i8cJade 
acatiGi or a mulliple·\I3C (edeni oceans IJCIICY (G" (edeaI ....... COIIl'''''''_) 
r« ocean manaaemenL UI This entity would have plenary • illy IIIIiogGIIIO 
thai or die Corps or £naineas in die Coaslal Decision F1.rw:wGL'" II WGIId 

~ C"ocia-Saia.l:ICoodII. ... _22S •• 'IS. s..Alaandu.l:a.-.~_"rcI • 
E<_ z.-II ... ,_ ..... C .... <II oa.ua. 1914 (MariM T-.., Sooidy. 1t74). 
and 0 ........ A ,..., AMIItorit7 .. ".,..,. ... AII,,,G. O"'''C_i ..... t S"'f. 2 COASTALZaIII McIoIr. 
I. ,,-64 (197') rat _ ........ ., ...... ioMI..... ... 

:15,. Kaco±I, Cicia.&Uo .I: AtdIcr. __ %26, II m. a .... IAlIU 0000 .I: ltKH.WI Go 
HIlDlm\, Ne.oUIIDU 0cIAH MAIIAClDmfr III 0U0atI (0...,", Dope" ., la4. C_ 
MId MIMa_ *111 1916). 
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'''''''_ "'" ......... mulIiplc .. mcia wihia udllneI. Ccnaio aa-ia ... priawy power_ 
"' ..... IJ!'C<U .,. docUica. but cnIy • ococnduy ..... odic, upecu ., ........... The AIwq Coipo 
01 En,inccn pnMcIe ..... balance 01 power u ............ dociaiaa...-,.. 0-... ,..,. . .......... 
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:~::::-n (or inlepatin, die prermnces 01I11III1 special JIIIIP* aaenc:ies 

Oc.ean ~ and pIOCe:s:sea Ire hilhly luid. mobile, IIId iafatwine over 
peal dislanc:es. II IS clear lhaIa misrnaldl cUlTClllly WsIs between die ralities 01 
the ocean system and the JOYCmmen!', seclOral approach 10 ill manaaemenL 
I~ ol.~1 ~.shaRd authority pcnIsL For example. die Dq.biiCi. oldie 
InICnllr has jurisdicllon over sea IUrtJes while on land, but NOAA has jurisdiction 
over them in the ocean.'" Becau'C many of the 1lIOII important ocean acliviticl 
1i1Ivenc: or impact all IhRc jurisdictions (Ioca1. SIaIc IIId rederal 1'JVCI1ImC:n1S) 
compleuy is added 10 the pIannin, and manaa~ ollhe'C acti .ities, F..mer: 
~ore. die ~fits and ~ts t! ~ resources exploilalioa frequently fill dilpup:c. 
IionaIeI)' 011 difTeteIII Jurisdic:Iions. exactlbalinl inIcr·jll'il'klioiwl fJi:1icd. -

The lack or a pIeIury law for ocean decisiolHaalin, aateI • 0 • wi .... 
vacuum in the ocean --. An iInponutt polley oIIjecsIw IhoaId .: ID II ... 
vacuum: die Corps 01 Enaineen' public: inlel'esl review pocea illIII ........ _ . 
have." The COIpI ol En,ineers ... ,enera! jUliidi.:1ioe over c:OIIItII ..... .. 
reviews aD dischalJa or dred,ed or filled materials. aD The pubic iIIinII ..... 
process requires consider3Iion 01 divenc: Ca:tors. appIyiac a1llllncilt ... ID __ 
thai die benefits ola proposed action OIIlWeilh die (01 Ilbie ... • I 'I1Ie 
process is open 10 aD public and private orpnizadons IIId incIIvicI.-II. By ...... 

2$7. (... • I) 

decit ... _ ......... OF • _ 10 pi40 .............. m.-..... poIoIic: _ ... 
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Corps must inIeJr* the oIIjccIiva 01 I wide ran,e 01 redenl and stale laWs." 
The Cop! acts as I cJearin,house 10 eNIR dial c:on4icts Ire ideIIIi6ed and resolved 
amon, die raI pri:s in inlaaC, requirin, panic:ipancs ID try 10 JaoIve their 
differences IIuoulh ne,otiaIiOll and project modilIcaIiGL" The mutual educalion 
and b1Idin, of information orlell WililH" Iradc~s or H Jeut the esliblishmenl ol 
guidelines ror addressinl problems IhaI may arise in the rlllln. A ,enaai and 
ftexible system will allow relional experimenlalion and trial and enor that will lead 
10 a sySICIII that arises 0111 ol raI decisions and raI cirtUl'llSllllll:es -

In addition 10 the problems 01 split and shared aulhorily, _ OIlIer I'auJu 
in the pexnl ocean manaaement system can be RCiIed. EuminIIion of conx­
quences 10 pioposed ocean _ is biased toward proICdic» or development 
dependin, upon die particular law in cpiCSIion. Decisionmaten have rew 
opportunities 10 debate overall priorities or 10 mate lradc-oll'dI:cisionI. No one hal 
jurisdiction over conllic1S amana dilfUCIII seam (e.,~ COlIMa_ SUITCIIIIIdIna 
the Santa Barbin 0Ianne1. die lleaa(ort Sea, and die Gecqa s.nt). Uti ... 
addresses only tlCI1M21 rather than po~Nlai conllict, ollen evWes cnaciIl vicwpoiaII 
because 01 nanowly defined rules ol evidenc:e, IIId iIMIha ........ cIeIay& 
Decisionmaten Ire noc enc:ouraaed 10 c:onducl IdYlliCCd ace. ,....... AM 
finally, die diff'iCUlty or esLimaIinlthe implCt of Ionl~ ICIMIia often leIdIlD 
the preclusion 01 sane uses and Species from the ocelli _ : _ rqime.-

In addition 10 the need 10 addIa:t orpnizaIionaI defec:ll, • United SIIIa ... 
10 undeiSlalld beII.er the inlelllClions between marine ecos)I3\mlllld die iml*ll of 
certain ocean activities, and also oldie cumulalive imJlldS ....... fIIlIII multiple 
ocean uses. At die very Jeast, IIIJIII'DIIriat should be made ID sapport die pursuit 
or such tnowled,e. MeanwIliJe, 10 minimize die w""td •• ) caused by the 
complexity 01 ocean PI)! I ,opentionaDy·linted monilDrill JIIIlIIIIiiS could be 
used ror new and exiSlin, ocelli uses. After performinc __ SIIIdics, apeemen\ 

should be reached amonlthe poce:nlially affected inlereslS 011 direshoIds Ihal triga' 
pre-aar=J chanJCS in the operaion 01 an activity. This W-h would eliminate 

261 HcnIImIa,.,... .... 2.51 •• M-9S. 
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The multiple __ ippIOKb willlIOC be -.y 10 impIeaIaII and wiD take lime to 
become fully opentionII. It _ beca n:coiiWCl!ded. 1IIadon, that !eaIistic 6eId 
ICStinl of rqional ippItcIicI (dlfC II t llIpI'a) miaht _ • I Sleppinl JIOIIe 
IOward !he pealer 1011 of multiple-ae ocean lIIIIIIIemcnl- lbiIlppOICII may 
noI reduce canplexity in ocean 1IIIIII&emcac. but it may rdcc:c all that we can 
e_pect in a pllU2listic society IIId WIdct I (cdelalist sy1ICIII of aovanmena. where 
democratic: principles )ftvaiL • 

E. Rw,_ SItGrl", 

. 
AnoIhet WI)' 10 pIacaIe coataI stale wP'" 10 ledcnI _ I If. 01l1li • exlended r.erritorial_ is to sIIn die _ obIaincd r.a. _ .ce c·"...... " 

in !he IRa. A p...,.asaJ by RicIIInI Littldoa calla Cor ..... willi .. SO .... ~ -.;: -*. 
Realkx:aCion of JaOUIceI would IIOC cIwIp l'arodlT .,; I II ' , rWD ..t;.~, .. ::...."fI 
duties. and a eonsequcntlal ilCl 01_ awara.a wII .. iIJ .... ~ : ~ .~. 
beIIer monitorinl of oil and .. poduclia. ThiI .......... poville • 
immediaIe and more concrete mcdIIniIIII far orpnlziIIa .. aJIIIII ..... . 
absIract framework (or rllbn rcdenl,lIIte coopcratica, 'nIt .... I lillie 
decisionmaker out 10 lwelwllliJes eouJd dIncdy JeIOhe _ ........ ? t. 
wlliIe reducinlthe inlCnsity of OIlIer dispu1es by 1IIOYin. die roc. 0I1I:ftIicIa twehe 
miles &om sIIorc. 

In lenaaI, !he I&aIea arc clearly CIpIbIe of IIIIIIIPI die II'CL Bxteedrd 
manaaemcnt is pacticed by die Olal LItes ua. AIIIb. Florida. 1baI, and 
PIIer10 Rico. ActiwllllC pII1iciplliaa in the Idminisnticll of !he -. c:o.fk t 
willi a positiw p.oanm to IIIOIJi!ju COISIal SII/a' .... iII batca - wIIicII 
(acililaleS !he recovery IIId p' ' il of oII'sI1ore _= -could prOYide die 

267, c:so $1Wy, ... ..,.. %%4, ~ 1. .11. 

161, c .... :Sai." ICaadII. .... _125, • 315. 

169, 1IcnImM....,...,.. 151, • 99, 
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basis (or equiL1blc rederal· .. sharift& of menues. m Hawaii's Oo\oemor, Jolin 
Waihec. his ad¥OCa&ed • »'SO divisD Ilea- the (cdtRI IOYUlllliC/lf and the 
adjacenl stale (or oil and .. ~." lilt. well • hard minerals.'" The 
(undamental role of !he COMIII stale it ... 1/1 ImIIICftICRl would be to provide a 
cOSl-errediw and reasonably IIclibie !q btnry ICheme that reduces the multiple 
penni! burden 10 a minimum.m 1liis re5:tiUii ill adminisIrative compIeUy II"", 
mi,hl be enoulh 10 rally the suppon of iIIbIry and aJJow the stales 10 presenl a 
unified pllpDSll (or conpessional adion. 

The National Governors A.sso:iatioe and WCSIem Govanon have issued 
~'ulions suUeSlingihal Conpcss ....... dIat eacb CedaaI ocean aaency -'yzc 
!he relislalion aoveminl its proanniJ and IIIIb • delenninalion • 10 the extcnIlO 
w5lich this lelislalion should be inlelp J IJd to atcnd 10 !he twelYc-nautical-mile 
'imit of !he terriIoriaI -.IM Con ... eouJd IheIl either aa:cpt and eyS • 

execwve lnnch inla'pRClPons or IIIOdiIJ die JIII1icubr pieces 01 lea" b. lit 
conform to ConJleSSional intentions. See aIIo Section m of this article aidded "It. 
Survey of StalulCS Releninl 10 the 1briIariII Sea" (or suUcsted modillc.h. 

OIlier issues identillcd'" • topics """. iIIJ IIIaItioa ind1lde die ieuaovll of 
'IPS in !he rquJatory schemes iIIwm.a Wd minerals IIId ocean iilc. .h_: 
providin& (or !he identification of potential conIIia: esJabIis?vncIIt 01 NOM •• 
independent qcncy; amendment of die OCSLA to prOYide pater protecl.- (or 

maine and COIISIII ~ and uses: IIId die incorporation 01 con/Iict re",1oA, 
neJOtiation and joim planninl proccdaaa. 

171, IbtIow * 0-. .......... _ %%4, • 91. 

171 W.... .... , ' •• ""'c 139, • 94. 

771 1btIow .... GNoawd, ,.". _ %%4, • '" 

1", C .... rSoi." 1Caccht, '''P'O ..,.. 115,1-': * KnecM. c .... rSo .. " AIdIer, ,.". ..,.. 
116. ..... nI/y, 
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G. COIfCIIISIOIt 

The ruolution 01 inloerJovanmen&aJ and inler.l,cney conJIicu is aucial 10 the 
,oaI 01 effICient mana,emcnt 01 ocean ~ AlIJIouah our undcrstandin, 01 
ocean proce.-s is still fll from complcle. it is cleat dial our fine lellCllllial 
approech 10 manaacmcnl has become ovcrlolded. The TcrrilOrial Sea Proclalllalion 
provides a compclUn, oppoI1\IIIiIy 10 Iddrtss die need for mann. Equitable 
considclalions require dial the feden! ,ovemment shaR willi tile swe.s tile decision­
makin, au!horily iI has assumed in the cxlCnded ICnilCriallCa. 

The possible approaches 10 improvin, our llalionaJ ocean manaacmcnt effort 
pRSCllted in this anicle are _ follows: 

(Al imease stile CallnJI ., IWdvc miJes-SIIIC owncnhip would be subject 
only 10 the fedenl navipljonal servilUde for die COIISIiIuIionII purpoeeI 01 
commcn:e. navi&alion • ..cionII detense. and intcmalional affain; 

(8) c.ale I pannership between die fedenl aovcmment and the wilIina and 
capable c:oastaI !tales; 

(C) promoIe resionaJ coopeaaioe manaaement schemes anaJoaous 10 die 
MFCMA reaional counciJs; 

(D) jUSuc I multiple _ approch-wlleR compebnl values lie bIIanced 
by a fedenll oceans IICIICY willi plenary aulhorily over U.s. waters: 

(E) develop a revenue-sIwiIIllClIemc in whidI fedenl dominion would be 
maintained and tile staICI would be pIacaIed with a secure soutte 01 fWlds: 
and 

(F) modify SIaIIIICI individually. bul comp-ehensively. 

The individual policy approches listed above are IlOl mcanc 10 be exhausIi~. 
nor mucually exclusive. They are recommcndalials 10 be considcRd in formulalinl 
an appropriaIe respDIUC 10 die renilOrial sea exlCllSion. Until some comprehensi~ 
action of lhis son is l:IIcen. Ihe pocenIiaI for developme/ll 0I1his importanl area will 
never be achieved. 
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