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From January 9-11, 1991, the University of Hawaii Sea Grant College
Program and the William S. Richardson School of Law hosted in Honolulu
a Workshop on Legal and Policy Issues Created by the Extension of the
U.S. Temitorial Sea from Three to Twelve Miles. Concems regarding the
jurisdictional void created by President Reagan's 1988 Proclamation claim-
ing a twelve nautical mile temitorial sea for the United States, combined
with the federal govenment’s continued lack of 2 coherent national ocean
policy, served as the impetus for the Workshop, which brought together an
impressive array of ocean law and policy scholars, legisators, Congressianal
staff, and governmental agency personnel from around the United States.
A 1990 study funded by the Hawaii Office of State Planning and organized
by Robert Knecht, co-director of the College of Marine Studies at the
University of Delaware, had identified several important unresolved legal
and policy issues raised by the Proclamation. Afier reading the Knecht
report, which consisted of a brief analysis by six senior U.S. scholars, Jack
Davidson and Rose Pfund, Di and Associate Director of the University
of Hawaii Sea Grant Collegé Program respectively, approached us
suggesting the need for a workshop as a follow-up to the cardier study, a
workshop that could lead to recommendations for action to resolve the
issues identified in the study.

From this conversation sprang the workshop with its lively and thoughtful
discussion, new legislation introduced in Congress, the formation of an
Ocean Govemance Study Group, and the papers found in this and the next
issue of the Territorial Sea Journal.

The first article, "Filling in a Jurisdictional Void: The New U.S. Territorial
Sea," served as the “overview" piece for the 1991 Warkshop. It evaluates
the constitutional bases for Executive Branch unilateral acquisition of
lerritory, discusses the statutory ambiguities created by the Proclamation,
explores problems in federal-state relations regarding management of ocean
resources, and suggests altematives for Congress to consider to bridge the
current gap in national ocean policy created by a decade of neglect and the
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confusion engendered by the Proclamation's language. The second article,
"Constitutionalism and the Temitorial Sea: An Historical Study,” offers the
reader an historical analysis of the Proclamation, focusing on the separation-
of-powers tensions that underlie the President’s actions and Congress'

The third article, "The Impact of the Extension of the U.S.
Temitorial Sea on Foreign Flag Vessels,” analyzes the Proclamation’s effect
on the law goveming foreign fiag vessels that operate in the U.S. Temitorial
Sea and suggests an appropriate Congressional response Lo resolve problems
raised by the Proclamation. The fourth article, "State Jurisdiction Under the
Coastal Zone Management Act After Extension of the Territorial Sea”
examines how the Proclamation and subsequent Congressional amendments
to the Coastal Zone Management Act have affected the states’ power to
regulate both within and beyond the coastal zone. The fifth article, "State
Historic Interests in the Marginal Seas,” reviews the historical bases for
asserting state interests in the marginal seas, constitutional and statutory
limitations on state authority, and the continuing vitality of state powers
beyond their territorial limits. The final article, “National Security Aspects
of the U.S. Extension of the Temitorial Sea to Twelve Nautical Miles,” puts
into intemational context the U.S. extension of the temitorial sea and
explains why the extension was deemed necessary from a national security

standpoint.

We offer you, the readers, these articles, representing the work of the
distinguished scholar-authors and the collective minds of all those who
attended the Workshop. We trust you will find them thought-provoking.
We hope they will stimulate you to become involved in the current efforts
to move the federal and state govemments towards an effective and coherent
national ocean policy.

GUEST EDITORS: Professor Jorn M. Van Dyke
Professor M. Casey Jarman
William S. Richardson School of Law
2515 Dole Street
Honolulu, Hawaii 96822
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I. INTRODUCTION

On December 27, 1983, President Ronald Reagan issued a Proclamati
extending the U.S. l:mlaml_sea from three-to-twelve nautical miles for imcmaxion:
purposes.' Reagan was advised by the Department of Justice? that, by virtue of his
role as the sole represemalive of the United States in foreign affairs, he had the
power [0 acquire sovereignly over this ieritory, despite the absence of any express
constitutional or statutory authority. In his analysis of the impact of this proclama-
tion on federal statutes regulating offshore walters and federal-state jurisdictional
divisions, l_)ouglzu W. Kmiec of the Department of Justice recognized that intent of
Congress is the key factor in determining whether domestic statutes would be
affected by this territorial sea extension. In relation to the Coastal Zone Manage-
ment Act’ (CZMA), he concluded that the expansion of the territorial sea would not
exiend the Act's coverage.' In an apparent attempt 10 prevent the proclamation
from cxpanding coastal stale jurisdiction, former President Reagan included a
prqviso stating !hals"[nloming in this Proclamation: (a) exiends or otherwise alters
existing Federal or State law or any jurisdiction, ri interests, igations
derived therefrom. . , .} ! e e e

The constitutionality of this Proclamation has come under fire from several
comfnenlf:ton' who argue that acquisition of lerritory is a legislative rather than a
presidential power. Others have argued that even if the President had the authority

1. Proclamation No. 5928, 54 Fed Reg 777 (1989) (hereinafier Temitorial Ses Proclamation).
2. Douglas W. Kmiec, Legal Isswurs Raised bry the Proposed Presidential Proclomation 10 Extend the

Ternioral Sea, ) TERR. SEA J. 1, 16 (1990), reprinting 2 memoraodum prepared for Abraham D. Sofser

Legal Adviser, Depaniment of Sule, from the Office of '
: e ice of Legal Counsel US. Department of Justice

3. 16 US.C. §§ 1451-64 (1988).
4. Kmiec, supra note 2, a1 37,
5. Termtonal Ses Prociamatian, supra sote 1.

6. Sec infra notes 22-57 and sccompanying test,
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to assert sovereignty over an exiended temitorial sea, the proviso quoted above is
ineffective absent express congressional approval.’

These contrasting views illustraie the ambiguous nature of the ocean manage-
ment regime now governing the teritorial sea. The Proclamation has created a zone
without clear jurisdictional authority, where a case-by-case analysis is needed
determine the rights. duties, and responsibilities of citizens, the govemment, and
forcign nationals and nations. This situation is not only inefficient, but absurd
Although Congress recently legislated that the tervitorial sea expansion does not
apply to the CZMA.' questions remain, for instance. whether jurisdiction is
conferred under the Endangered Species Act in the three-to-twelve mile zone or if
several other protectionary measures’ can be applied throughout a twelve-nagtical-
mile territorial sea.

This article examines these constitutional and statutory ambiguities, considers
historical and current federal-state tensions surrounding the management of nondiving
and living resources, and suggests several aliernative approaches Congress could take
to produce a comprehensive ocean management regime for the United States. &
asserts that affirmative Congressional action is preferable 10 resorting to the judicial

7. See infra notes 24, 28, 31, 4548, 54, 57, and sccompanying st Coagress did not expasssly give
effect 10 the proviso in either of the sexsions of the 101st Congress; HR. 1405 (Section 4) woald have
made i clear that “{each state’s] junsdiction or suthority . . . shall oot [be] extend{ed] beyond . . . [ihe]
previous geographical limits by the extensicn of the temitorial ses of the United States.”

3. The 1990 Coasta] Zane Mansgement Act Amendments struck references 10 “the United States
temritonial 3e2” (16 USC. § 1453(1)), and irsened in lico thereal “the outer Limit of State tide and
ouwnership under the Submerged Lands Aat . . .°

Funthermore, § 1456{c}(3)XB) was amenaded Lo require that any area leased under OCSLA “sffeciing
any [land use or water use in} ksnd or weter wse or aatural resource of the cosstal 20ne of the stats . .
. must be consistent . . . [with| the enforveodle policies of” the constal state's management plan. This
amendment effectively overumed Secretary of the Inierior v. Califomia. 464 US. 312 (1984) (holding
thai the act does not apply 10 oil and gas keases) because of the undeniable impact lessing will have o
the natural resources of the cosstal zone.

Seaion 1456(d) was also amended w clanfy the Aat’s application 1o federal activities whesher "
or outside of the coastal zone® which affect any land or water use or natural resource of the coestal zone.

9. Among other statutes made ambiguous by the Prociamation are the Ocean Dumping Act: the Deep
Water Pons Act: the Intemational Regulations for Preventing Collisions s Sea: the Prevestion of
Pollution from Ships: Shore Protection fram Municipal or Commeraal Wasie; and the Independent Sofery
Board Act. See infra notes 61-161 and sccompanying lext.
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process and is the best way 10 resolve these problems. Thus it is in the best interests
of coastal states to push for legislation that would clarify the nature of this zone.

[1. THE CONSTITUTIONALITY OF THE UNILATERAL
PRESIDENTIAL EXTENSION OF THE U.S. TERRITORIAL SEA
TO TWELVE NAUTICAL MILES

A. Introduction

Several commentators have examined the constitutionality of President Reagan's
unilateral executive action ¢xtending the U.S. territorial sea.'® Their analyses raise
questions regarding the President’s authority 1o exercise power in this fashion. This
section summarizes the arguments supposting unilateral acquisition of tesitory by
the President, and contrasts lhese with the arguments for a mare restrictive
interpretation of Presidential powers,

B. Sources of Presidential Power
1. Foreign Affairs Power

Although the most legally secure method of extending the termisorial sea would
be by treaty, the President’s authority 10 act alone through a Presidential Proclama-
tion has been justified by virtue of the President’s constitutional role as the sole
representative of the United States in foreign relations.” Although the Constitution
does not specifically address the power 10 acquire temitory on behalf of the United
States, the Supreme Court in Mormon Church v. United States” stated that the
powers of the several branches of govemment 10 make war, to make treaties, and 10

10. Ser 3. Kmiee, supra, note 2; Jack H. Archer and Joan M. Bondasrefl, The Rale of Congress in
Establishing US. Sovereignry Over the Espanded Territorial Sea, | TERR. SBA J. 117 (1990% Bums, A
Discussion of the Constnaional [ssues Roued by Executive Ertension of the Tamitonial Sea Limit
(unpublished student paper prepared for Second-year Seminar at the University of Hawaii, William S.
Richardsan Schoal of Law, Apnl, 1990)

11. Kmiec, supra nate 2.

12. 136 US. 1, 42 (1890); see olso Amencan bns. Co v. Canter, 26 US. (1 Per) 511, 542 (1828)
("The Constiution confers sbsolutely an the government of the Union, the powers of making war, and
of making treaties: consequently, that govemment possesses the power of acquining termitory, either by
conquest or by weary.”)
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govem the temitory of the union provide the necessary authority. The Justice
Department focused on practical considerations 10 suppont the President’s authority
(0 assert sovereignty: "As our representative in foreign affairs, the President is best
situated to announce 10 other nations that the United States asserts sovereignty over
territory previously unclaimed by another nation,*"*

The same constitutionally derived authority that arguably allows the President
1o acquire territory by discovery and occupation could conceivably be cited as
additional justification of Presidential power 10 proclaim sovercignty over an
extended temrilorial sea.  This power was judicially recognized in Louisiana If,'
where the Court stated that the President has the power “to determine how far this
country will claim territorial rights in the marginal sea as against other nations."*
United States v. Curtiss-Wright Export Corp." also seems 1o authorize Presidential
assertion of sovereignty in the absence of a specifically enumerated constitutional

power."”

The only definitive constitutionally-based power authorizing Congress io acquire
territory, on the other hand, derives from the constitutional power of Congress o
admit new stales into the union. Congress has never asserted jurisdiction or
sovereignty over the teritorial sea on behalf of the United States.'® Congressional

13. Kmiec, supro nate 2, &t 16,

14. United Sates v. Louisiana, 363 US. 1 (1960}
15. /d. m 34,

16. 299 US. 304 (1935)

17. The President’s (oreign relations power anises from both “the inherent sovereign authority over
foreign relations [obtained] whes [the Unaned States] secured its independence from Greast Brinim®
(Curnss-Wright, 299 US. st 118), and the fact the President exercires many of the powens formerty vested
in the British crown that are not enumeraied in the Constitstion as belonging 10 Congress. See Kemiee,
supra note 2. st 6 .16

In Curtizs-Wright, the count stated thal “[ijbe broad statement that the federsl govemment can
exercise no powers except those specifially enumerated in the Constiotion, and such implied powens as
are necessary and proper 10 carry o effect the eaumerated powen, 15 categorically tue only ia respect
of our internal affain.” 299 U.S. « 318,

18. Kmiec, supra nate 2, at 18,
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assertions of jurisdiction or sovercignty in areas of the ocean' were all enacied
after initial Presidential proclamations on behalf of the United States.® The Justice
Depariment argues that this history illustrates the operation of coqsumucml
restraints on the power of Congress to proclaim jurisdiction or sovercignty over
offshore areas.”

The propriety of a President’s unilateral assertion of “sovereignty” (as opposeg
to claiming “jurisdiction” alone) over this area is, however, not free from doubt.
One commentator has argued that neither express nor implied constitutional authority
for unilateral executive extension of the United States’ temitorial sea exists.”
Under this view, the extension of the territorial sea limit can be properly achie\fed
only by congressional action, whether or not in conjunction with an executive
initiative. The broad language used by Justice Sutherland in Curtiss-Wright relating
to Presidential powers can be characterized as dicfa because the facts of the case
reveal that Congress gave the President the power t0 ban the sale of arms (o certain
countries.® Curtiss-Wright cannot be cited as holding that the President has
authority to exercise foreign affairs initiatives, such as assesting sovereignly over
new lermilory, in the absence of specifically enumeraied constitutional powez. The
implied powers justifying unilateral acquisition of territory by the President simply
do not apply 10 the territorial sea.™

19. Specifically, the Neutralicy Act of 1794, 51 US.C. $6 (1988% other federal statuses relsting 10
custams awhonty, 14 US.C. § 19 (1988). and 19 US.C. § 1581 (1988) and the OCSLA, 3 USC ¢
1331-56 (1988).

20, Kmiec, supra note 2, ol 18 .34,
21. fd. a1 18 (af Jeast for intemational purposes).

22. The sdvocates of Presidential sutharicy ackaowledge this doubt themselves. Id. m 36,
23, Ser. ¢.3. Bums, supra ncse 10, a1 1.
24. Curiss-Wright, 299 U.S. u 319-20.

25. Other possible modes of acquiring temiory we clearty inapplicable 10 the present temitorial e
extension. The most usual method of scquiring tervitory 13 through s treaty, bun that spproach requires
participation of the Senate. Purchase and ceasion are typrcally accomplished through a treary. Conquest
mhnlhdupmbmuummuqummpﬂmnmmAmcnmhm(.‘o.v.
Canter, 36 US. (1 Petenn) 511, 54243 (1828), be count found the holding of conquered u:.uuq u:t:}

contmued...
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The need for caution, secrecy, swift action, and specialized information in the
negoliation process (betier accomplished by the President than by Congress)
gencrally justifics expansive foreign relations powers for the President. One critic
has found these concems “simply inapplicable to the ierritorial sea issue,® however,
because “[tjhere is no need for secrecy, swift action or specialized information in
extending the teritorial sea."™ He further assents that whether the President is best
situated to announce the assertion of U.S. sovercignty™ is also urrelevant to the
question of how lerritory is actually acquired because the President could satisfy his
role in foreign affairs by simply announcing previously-made Congressional
decisions to the world.® If Presidential power is o be relied upon, therefore, it
must be found in other parts of our constitutional structure,

2. Commander-in-Chief

The apparent purpose of the lerritorial sea extension was (0 provide a greater
defense perimeter for the United States, specifically 1o keep foreign intelligence-
gathering and naval vessels farther off the coast of the United States.” Because
the U.S. Constitution places control of the nation’s defenses in the Chief Executive,
unilateral Presidential action appears 1o be justified at first glance, The Territorial
Sea Proclamation, however, goes beyond merely establishing new boundaries
necessitated by modem lechnology. Although it might be argued that the President’s
assertion of sovereignty over an extended lerritorial sea was not intended (0 intrude

25. (..conunued)
only a temporary military occupstion until & Urealy is entered inio. Furthermore, in Fleming & Manhall
v. Page. 50 U.S. (9 Howard) 603, 614 (1849), the Count held that cxiension of the boundaries of the
United States can be accomplished only through the treaty-making power or by legislative authority,
Annexation has never been exertised by the President alone, but has been utilized by Congress twice.
Bums, supra nate 10, st 4-7,

26. Bums, supra note 10, & 11.
27. Kmiec, supra nate 2, at 16,
28. Bums, supra note 10, at 16

29. Archer and Bondareff, supra nate 10, 2 117, Ser alsa U.S. NavaL WaR COLLEGE, INTERNATION-
AL LAW SITUATION AND DOCUMENTS 603-604 (1957) (listing defensive ses arcas established by the
President puniuant 1o 18 U.S.C. § 2152), cited m Kmiec, supra note 2, at 11 n32.
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into legislative affairs® the President’s powers as Commander-in-Chiel do not
automatically confer authority 1o act without participation by Congress.”

3. Congressional Acquiescence

In the face of Congressional acquiescence, the Temitorial Sea Proclamation
might be defensible as a valid executive acquisition of territory. The question
becomes wheiher Congressional action has been sufficient and timely. For example,
the initial assertion of jurisdiction over the territorial sea by Secretary of State
Thomas Jefferson in 1793 ripened into a claim of sovereignty over time, even
though such rights were not clear when the execulive branch made its original
unilateral claim.” It has been noted, however, that Congress acted quickly to

30. Ser Kmicc, supra ocie 2. The Depaniment of Justice's interpratation of the effec of the
Presidential Proclamation on the Coastal Zone Management Ad may not secessarily bave boea crucial
10 the President’s designs.

One commentator bas stated that the language of the Proclamation prohibiting domestic impact
"avoids the awk ward domestic political and legal consequences that would fallow a endsteral Presideatial
stiempt 10 modify Congressional allocation of suthority betwees feden] and sate governments conceming
the coastal zone.” See Noyes, United Siates of America Presidential Prociamation No. 5918: A Twelwe-
Mile Territorial Sea, 4 INT'L. J. ESTUARINE & CoaSTAL L. 142, 146 (1995).

Similady, in the ABA's Law of the Sea Comwnigee Newsletier, vol. 3, na. 2 (1929), Dosald Casv
stated that the President “recognized that the domestic legistative consequences involved the suthority of
Congress” (st 10) and that comumon sense suggesied that each of the statotes should be comsidered
separately, According 10 Carr, Gerefore, the proclamation was merely s exerciss of the President’s
foreign affairs authority, lesving domestic legislation unchanged.

On the other hand, the Cosstal States Ovganizaion hes interpreted the President’s anempxed
Limitatian on domestic statute as going farther than the Justice Department was willing o go. Entension
of the Territorial Sea: Hearings sa HR. 14035 Befors the Subcomm. on Ocesnograpky and Greet Lakes
of the House Comm. on Merchant Marine and Fisheries, 101n Cong., Ist Sess. 64, 70 (1989) (natement
of Chns Shafer, Chair, Coastal States Organization).

31. But se¢ infra pote 39 and preceding text for s potential srgument 10 the contrary based ca implied
"Nudear Age” powen.

32. Ser Archer and Bondareff, supra sote 10, a8 126: "R is oot clear whether Jefferson and the
Washingion sdministration intended 10 ausent US, jurisdiction 0 ane sea league for defeasive purposes
only or 10 acquire new lemitory sabjed o US. soversigary three miles seaward.” (Emphasis added) Sev
alto Kmiec, supra note 2, 8 9 5. 24, quodxg Oat. 16, 179 letter of George Washingion: “[The exrtear
of Temionial jurisdiction at Ses, has not yet beea fixed.” Compare with Kmiec, upra sote 2, &t 17 a51:

(continoed..)
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affirm the Jefferson claim by passing the Neutrality Act of 1794.” Passage of the
Submerged Lands Act in 1953 also suggests that Congress has not deferred o the
executive with regard (0 the territorial sea. Other histaml_evml.s s_hpjv that
Congress has not previously acquiesced in unilateral executive acgquisition of
territory.  Most United Stales’ acquisitions have been accomplished t.»y treaty.
Congress has twice asserted its own authoxity (0 acquire territory by annexing Texas
and Hawaii. Congress displayed an intention 1o participate in the acquisition of
territory through the Guano Islands Act of 1856. And the Senate has voted to cut
off funds for construction of military bases overseas as a means of proiesting the
President's acquisition of those bases by executive agreement rather than by
treaty.”

Similarly, it doesnotappcathalCmuesshmyi:ldederuidmlhlmﬂu:ily
as exercised in 1988, Omcunmenwmumunm-ﬁwrialsﬁw
is'mlegﬂlhnbomﬁlsmhﬁmqupmdwmlegiﬂaﬁ.m o give it
effect or fails to act, in which case their acquiescence would soon be inierpreted a8
impliedly authorizing the Proclamation o take effect.”™ Com'axmlbin ©
act in the near future may lead 10 an interpretation of implied authorization of

32. (-.continved)
&mm}hmqﬂ“hﬁnﬁﬂ;ﬁw‘lummmdw?w
uﬂuhﬁﬂmthWhgmwM
cence. . . . rmnhuh‘-pﬂCMhWMEﬁdmdkm&_m
in its explicit desire that the Usited Stsies evercise full sovereignty over the temilorial ses
claimed by our first president.

33, S1USC §6(1988)

34. Burns, supro pote 10, Sev sbo, Protocal of s Conference Held o the Foreign Office, Dec. 9,

1850, 18 S, (Part 2) 325-26:
Mhaﬁdmﬁdﬁhdqﬁ:&hhk?mﬂuhc@nw
hﬁsnwﬂ.?m&nmmmuuauﬂvtwilw-ﬁdcﬂ
Britain “cede(d] 10 the United Sistes such porticn of the Honeshos Reef a0 mey be foand
requisiue” for s lighthouse i Lake Erie ocar Buffalo.

§ TREATIES AND OTHER INTERNATIONAL ACTS OF THE UNTTED STATES OF AMERICA 905-28 (H. Miller

ed. 1937) (describing the acquisition of Horseshor Reef), reprinted in Keiee, supro ocie 2, o 15 nd4.

35. Bums, supra note 10, st 32

7‘%
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executive power by acquiescence.® The necessary time period for congressional
action is “probably very short"” Although Congress has yet (o pass legislation
implementing the Prockamation, its recent attention 10 this issue suggests that it does
not intend 10 acquiesce.™

4. Nuclear Age Powers

In the nuclear age, the imminent and unpredictable threat 10 national security
interests suggests the need for broad Presidential authority in the defense of our
country. The President must be allowed 1o take swift action in response (o nuclear
attack, because in such situations insufTicient time will be available for Congress 10
deliberate. This power cannat be cited as a source for unilateral Presidential action,
however, because no such immediate need exists for an extension of the leritorial
sea. The Temitorial Sea Proclamation is instead, a “momentous break with tradition
{that should have] require{d] lengthy debate at the highest levels of govemment.””

C. The Separation of Powers Issue

The constitutional structure on the foreign affairs power suggests that neithes the
executive nor legislative branch was intended to have exclusive authority.
Uncertainty concerning the proper source of authority for asserting sovereignty over
an extended territorial sea creates a “classic separation of powers conflict™® The
quiniessential separation of powers case, Yowngstown Sheet & Tube Co. v.

3. Id. a2

n

38, See supra nate & The Coustal Zone Management Act reanthorization amendments illustrate the
fact Congress bas not yielded suchority 0 legislaie with regard 1o domestic jarisdiction in the US.
territorial ses.

39. Bums, supre oose 10, 22 1.

40, /d. a9,
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Sawyer"* although primarily a domestic affairs case, can be validly used w0
examine separation of powers conflicts in foreign affairs.”

Under the Youngsiown framework, the President’s unilateral extension of the
territorial sea falls in a twilight zone where he can rely only upon his independent
powers. Once in this zone, either (i) congressional inentia, indifference, or
acquiescence, or (ii) 2 consistent administrative policy can be said to authorize
executive action.’ The potential argument that the original temitorial sea claim
represents a consistent administrative policy is not dispositive. The real issue is the
executive policy toward unilateral acquisition of terrilory. Proper consideration of
this issue necessitates an analysis of historical examples of U.S. temitorial
acquisitions.

D. Historical Examples of Territorial Acquisidon
1. Executive Acquisitions

The executive branch acted without participation by Congress in asserting the
original claim to the three-nautical-mile territorial sea in 1793 by President
Washington and Secretary of Staie Jefferson. Sovereignty is the “indispensable
concomitant” of a nation's termritorial sea, however, and therefore prevents the
extension of the temitorial sea (without changing the definition of “territorial sea®
itself) for jurisdictional purposes only.

41. 343 US. 579 (1952) (The Sweel Scizure Case).
42. See. .., GEOPFREY R STONE BT AL, CONSTITUTIONAL LaAw 414 (1986).

43, See ¢.g.. Kent v. Dubes, 357 US. 116 (1958 Zerme! v. Rusk, 381 US. 1 (1965); and Haig v.
Agee, 453 USS. 280 (1980)

44, See supra note 32; Archer and Bondaref!, supra oote 10, at 124; and Bums, supro ncte 10, & 17.
Archer and Boadareff scknowledge the independent claim of lerritarial ses jurisdiction by the cxecutive
branch, but qualify its precedential value by reference to its Emited purposes: (1) o preserve US,
neutrality and (2) 1o provide “territorial protection.” These suthors also sote hat Congress acied quickly
to affirm the JefTerson claim by enacting the Neutrality Act of 1794, Buma also acknowledges the lack
of Congressional participanon in the 1793 clurn. He feeh, bowever, that Jefferson’s reference o
“Temitonal jurisdicton & Ses® was pot meant to be an assertion of wovercignty, (Emphasis added.)

45. Bums, supra note 10, at 11.
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Two examples of Presidential acquisition are Midway lslands and Wake Island,
both arguably accomplished by discovery and occupation.® Such claims are not
dispositive of the issue, however. The Midway Istands claim was acted upon by
Congress after the annexation of Hawaii; thus the acquisition is traceable through the
Republic of Hawaii rather than © 2 claim based on discovery and occupation.
Similarly, the 1899 claim to Wake Island was acted upon by Congress, but not until
19347 Wake Island appears 10 be the only clear instance® when the executive
has asseried a right to acquire and govern territory without some color of legislative
approval. Nonetheless, some scholars argue that the discovery and occupation of
relatively small atolls and islands in the Pacific in the nincteenth century is orelevant
to the unilateral Presidential exiension of the territorial sea® Even if unilateral
executive action were assumed in these cases, their precedential value is diminished
substantially by analogy (o the much more significant acquisitions of territory by

45. The precedential value of Wake Island i uaclear becoms of & continsing controversy over tres
ownership of the three stolls that make up Wake [sland. See Heine & Anderson, Earn-Kis: [siead of the
Kio Flower, {9 MUCRONESIAN REPOXTER 34 (1971). Although the daim was dormant from 1885 te 1986,
the Marhall Iitands claim the stolls as Enea-Kio, by vintos of discovery and waditional wee cesturies
prios 10 U.S. octupation. The Manballs have no wrigien ancient history with which 10 support thair claim,
but Enen-Kio is claimed by ane of their chiefs. The long, hard voyage 10 Eaca-Kio was motiveied by
fear, because Manshallese custom called for baman sacrifice o provide bones to be wed in the talioning
process. Potential victims' lives were spared only if they could provide a substitate bome @8 siiong as 3
human bone. The wing of a large sea bird found an Enen-Kio was thas their anly way 10 escape desth.
The Manhallese spparently siopped going 10 Enes-Kio afier the amvival of Qristisnity, bat still feel
strongly that the stolls will forever be thein.

C/. D. Lerp, UnNCLE SAM'S PACTAC ILETS (1940 and PACTRC 1SLANDS YRARBOOR (J. Caster ed.,
14th ed. 1981). The United States snempted 10 take formal possession of Waks hland oa Jasemry 17,
1899, through the claim of Cammander Edward D. Taassig of the USS. Beaninglon. In ¢ 1923 sciemtific
expedition, the anly sign of life found was s shandoned Japancae feather gatherer’s living site. In 1934,
Wake lsland was formally placed under Navy Depsriment jurisdiction and is now the responsibility of
the Air Force, which requires permission of its Hawaii office before asy sircrafl may land on the island.
Currently about 400 people live st Wake. A weather station and 8 branch of the National Oczanogmphic
and Almaspheric Adminisiration are located there.

47. Se¢ Lawson Reno, The Power of the President to Acquire and Govera Territory, 9 G2o. Was
L. REv. 251, 255-75 (1941). Reno states that apperent executive assertion of sovereigaty over Midway
and Wake was actmlly gsined by virtue of the anncxation of Hawaii by Congress.

48, Bt see supra note 46.

49. Archer and Bondarefl, supra nate 10, at 130,
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Congress of every other piece of temilory in the United Staiesc™ &t most, “acquisi-
tion of the islands represents nothing more than an exception to the rule *"

2. Congressional Acquisition®

The historical precedents of wreaty acquisitions,” the annexations of Texas and
Hawaii, and the Guano [slands Act illustrate the existence of 2 congressional role in
the acquisition of new lemitory by the United States. The U.S. Constitution
expressly gives Congress the power 1 admit new stales into the Union. That power
was clearly exercised in the annexation of Texas. The precedential value of the
annexation of Hawaii, on the other hand, is inconclusive because Hawaii was not
annexed as a state but as a temitory.

50. See infra notes 52-56 and sccompanying text.
51. Bams, suprs oote 10, & 16
$2. Ser supra notes 18-20 and sccompanying text

$3. Ser Treaty Between the United States and the French Repablic, Apr. 30, 1803, wt. 1, § Swt. 200,
201, TS. No. 85 (Louisiana Purchase) Treaty of Amity, Setilement, snd Limits, Between the United
States of Americs and His Catholic Majesty, Feb. 22, 1319, ant. 2, § et 252, 253 (cession of Floride
by Spaimk Treaty with Gress Britain, June 15, 1846, ant 1, 9 S 889, TS Na 120 (Oregem
Compromise); Tresty of Peace, Friendship, Limits and Setlement Between the Usitnd Ststes of America
and the Mezican Republic, Feb. 2, 1138, ant. 4,9 Siat. 922, 926-77, T No. 207 (cumsion of California
by Mexico) Tresty with Mexico, Dec. 30, 1853, art. 1, 10 Stae 1031, 1082, TS. No. 208 (Gededen
Purchase); Treaty with Russia, March 30, 1867, an 1, 15 Sue. 539, TS. Ne. 101 (cessicn of Alasks by
Russia), Tresty of Paris Between the United Sustes and Spain, doar Dec. 10, 1598, 30 St 1754, T S.
Neo. 347; Isthmisn Canal Convention, Nov. 18, 1903, ants. 2 & 3, 33 Stat. 7234, 2234-35, TS No. 431
(cession of Panama Canal Zone by Panema) Convention Between the United States snd Denmark for
Cession of the Danish West Indies, Aug. 4, 1916, an. 1, 39 St 1706, TS, No. 629 (perchase of the
Yirgia lslands from Denmark).

See also Ceasion of Tutuila and Aunuvu, Chief of Tutils 0 Unted Sistes Government, Aprd 17,
1900, reprinted in Amenican Samoa Code Annotated 2 (1981), and Leidbowitz, American Semoe: Decling
of @ Culture, 10 CaL. W. INT"L LJ. 220, 229-30 0. 76 (1980 the Mumua Lilsnds were coded in 2
separic document in July 1904, repriated in American Samos Code 9-11 (1973). Congress did nat
formally accept this ceasion uodl 1929, 43 Sut 1253 (Feb. 20, 1979), sow codified s 48 US.C. § 1431,
Swams lslands became » pan of American Samas by jount resolution of Coagress, spproved an March
4, 1925. HRJ. Res. 244, 68th Cong., 2d Sess.. 43 Stat. 1357 (1925% Goarn was scquired by the Usited
States through a treaty of cession concluding the war with Spain.  Treaty of Paris, US.-Spaia, Dec. 10,
1898, are [0, 30 St 1754, T.S. No. 343.

aalodr ik
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Perfunctory dismissal by the Justice Department of the impact of the Guano
Islands Act,” through the bare statement that “[the Act] does not appear to be an
explicit claim of lemitory by Congress."” is not warranted. The Act clearly
provides a mechanism for legitimizing territorial claims entered by U.S. citizens on
behalf of the U.S. govemment. According to Justice Sutheriand, “[njo action or lack
of action on the part of the President could destroy [the] potentiality . . . [of an
existing law]. Congress alone could do that."*

E. Conclusion

The U.S. expanded territorial sea is a direct result of evolutionary changes in
intemnational law.” No closely analogous historical acquisition of temitory exists.
Although failure of Congress to act in the near future likely will not creale a
constitutional crisis, the dangers of individualized judicial assessment of each federal
statute referring (o the temitorial sea should be heeded™ Congress need not
accommodate the Justice Department’s suggestion that legisiation be passed negating
the expansion of domestic coverage. Rather, a thoughtful asalysis of domestic law
affected by the Proclamation should be undertaken, followed by passage of well-
coordinated amendments that reflect a comprehensive national oceans policy with
a minimum of intergovernmental resource conflicts. The mext section presents a
survey of statutes impacied by the Territorial Sea Proclamation.

S4. 43 US.C § 1411 (1988)
55, Kmiec, supro nate 2, at 21, 8.68.

$5. Archer & Bondarefl, npra nae 10, a 136, cting Caniss-Wright, 299 US. &t 322. See also
Argentine Republlic v. Amerada Heas Shippwg Corp, 438 U.S. 428, 441 8.8 (1989), in which the Supreme
Court suggests that extension of the U.S. temitorial ses to twelve miles may affect how damestic laws are

interpreted.
57. Archer & Bondareff, supre notw 10, at 130.

58, Sev supra note 9 and sccompanying text
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Ill. A SURVEY OF STATUTES REFERRING TO
THE TERRITORIAL SEA

A. Introduction

This section examines provisions in (ederal statutes that refer (o the territorial
sea and evaluates the ambiguities in their interpretation engendered by President
Reagan's Territorial Sea Proclamation.” Some statutes specifically limit the extent
of their applicability 0 2 three-mile territorial sea; others do not address the width
of the territorial sea at all. Our research found relatively few serious ambiguities.
The statutes discussed below are classified in three ways: serious ambiguities, minor
ambiguities, and no ambiguities,

B. Serious Ambiguities
1. Endangered Species Act®

The Endangered Species Act prohibits the taking, possessing, seiling, delivering,
casrying, transporting and shipping of listed threatened and endangered species
"within the United States or the temitorial sea of the United States.™ Because
Congress did not define the ferritorial sea in the Act, its provisions may be
unenforceable in the three-to-twelve nautical mile zone.® The ambiguity particular-
ly effects the protection of nonmammals such as turtles and seabirds (compare the
Marine Mammal Protection Act, discussed below).

59. Temitorial Ses Proclsmation, supre, note 1. A computer search of all references i territorial seas
o territorial walers in the United States Code was done 10 identify ambiguities. Included in the analysis
are statutes using “coastal waten” or seailar terems when they appear 10 refer 1o the territonial sea.

60. 16 US.C 4§ 1531-1543 (1988}

61. 16 US.C. § i538(a)1)

62. Although it is the policy of the National Marine Fisheries Service 1o enforce the Act in the 3-12
mile zone (and funher to the limits of the United States’ exclusive economic zome), that authority is act

expressly granied by the text of the Act Telepbone interview with Gene Witham, NMFS enforcement
agent in Honolaln, November 20, 1990,
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2. Ocean Dumping Act®

The Ocean Dumping Act regulases the intentional dumping of materials into the
ocean.® Before dumping material transported (rom outside the United States into
the U.S. temrilorial se2 or contiguous zone, one must oblain a permit from the
Environmental Protection Agency.® The EPA must deny a permit request if the
disposition of the material, except for dredged material, would unseasonably impair
navigation in the wemitorial sea of the United States™ The Teritorial Sea
Proclamation creates three inleresting problems. First, can the EPA cite adverse
impacts on navigation in the three-to-twelve nautical mile zone as a reason to deny
a permit? Second, under the Act, the contiguous zone is defined such that it is
defacto co-extensive with the twelve-mile territorial sea. Within this zone, a permit
from EPA is required if the dumping "may affect the icrritorial sea or the wermitary
of the United States.™ Even if the words "territorial sea® in this phrase reflect the
three-mile limit, the “territory of the United States® could nonetheless inclode the
twelve-mile temitorial sea as the Proclamation was clearly intended 0 expand the
seaward boundary, and thus the territory, of the United States. If 50, permits sre
now required for dumping that affects the three-lo-twelve mile zone. Third, the
Proclamation is silent in regards 10 extension of the US. contiguous zone from
twelve 10 twenty-four miles. Should such an exiension occur, Congress should
consider whether 10 amend the Ocean Dumping Act (o refiect the extension.

3. Deepwater Ports Act®

The Decpwaler Ports Act controls the ownership, construction and operation of
deepwater ports. For purposes of the Act, deepwaler ports are defined as certain

63. 33 US.C. §§ 1401-1445 (19€8).

64. "*Octan waten' means those waten of the open seas lying seaward of the baseling from which
the territorial sea is measared, as provided for i the Convention on the Termitorial Sea mnd Contigoom
Zone." 33 US.C. § 14020)

65. 33 USC § 141106}

66. 33 US.C. § 1416{c)

67. 3IUS.C § 1411(b)

63. 33 US.C 4§ 1501-1524 (1983),
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structures located beyond the teritorial sea.® It is unlikely that the Proclamation
divests Congress of authority over deepwater ports located within the three-to-twelve
nautical mile zone. However, 1o prevent challenges o the Secretary of Transporta-
tion's authority and 10 ensure that existing and future ports meet federal criteria for
licensing, Congress should amend the Act to clarify when a license is required.

4. Prevention of Pollution From Ships™

The International Convention for the Prevention of Pollution from Ships
(MARPOL), codified domestically as the Act 1o Prevent Pollution from Ships, is
designed to reduce intentional and negliget marine pollution incidents through
regulation of ships’ operating procedures.” Congress adopted separate jurisdiction-
al standards for applicability of Annex V and Annexes [ and I Regulations under
Annex V apply to ships of any MARPOL country while in the navigable waiers or
EEZ of the United States™ Annexes [ and II apply only i U.S. mavigable
walers.,”” Because Congress failed 10 define “navigable waters,” and because that
term has several meanings in U.S. law, Annexes | and 11 might not apply in the
three-to-twelve mile zone. Annex V clearly does, because it encompasses the EEZ

Under Article 5 of MARPOL, both the flag staie and a coastal state in which
a violation occurs may proceed against an offending vessel Although some
ambiguity exists on the intemational level, a clear trend is emerging that favors
preventing the ocean from becoming an unrestricied reservow for human waste

6. *'[Diecpwater port’ means any fined of floating man-made stractures other than a vessel, or any
group of such structures, Jocated beyond the temitonial ses and off the coast of he United States.” 33
U.S.C. § 1502(10)

70. 33 US.C 4§ 1901-1911 (1988}

71. Coavestion for the Preventicn of Polloton From Ships, dose November 2, 1973, T1AS. 10361,
12 LLM 1319 (1973) Protacol 1o the Canvention with Anacies, doae February 17, 1978, 17 LILM. 546
(1978)

72. 33 US.C. § 1902(a)(3) (1988)

73. 13 US.C. § 1902(a) 1)



1992) Fime v 4 Jurrsoicriona, Voo 21

materials.” As 2 matter of sound ocean policy, the Act should be made applicable
t0 a ship from a MARPOL country that illegally dumps waste in the three-to-twelve
mile zone.

5. Death on the High Seas by Wrongful Act™

The fundamental question of the domestic impact of the Temitorial Sea
Proclamation is raised under the Death on the High Seas by Wrongful Act
legislation. Section 767 explicitly excludes *waters within the tesritorial limits of
any state™ from the Act’s requirements. An argument might be made that the
reference (0 siate limits manifests congressional intent 1o limit application of the act
1o state jurisdiction as it existed when the act was passed (under the Submerged
Lands Act). On the other hand, if the Presidential Proclamation did not succeed in
limiting its effect to the intemational arena, then the tesritorial boundary of the states
may have been extended 10 iwelve nautical miles.

6. National Transportation and Safety Board Act”

This Act authorizes an independent National Transportation and Safety Board
io investigale major marine casualties involving private vessels "on the navigable
walers or lemitorial seas of the United States.®™ Absent further definition, the
geographic extent of the Board's jurisdiction beyond three miles is in doubt

7. Vessels in United States Territorial Waters™

Under this Act, the President is granted emergency powers o regulate anchorage
and movement of vessels in the temitorial waters of the United States during national

74. M. Casey Jarman, Disposal of Wasie ead Right of Passage 15 (paper presented st the 24th Anncal
Conference of the Law of the Sea Instinge, Tokyo, Japan, Jaly, 1990) (poblication forthcaming).

75. 46 US.C. app #} 761-768 (1983)
76. 46 US.C. app. § 761,

71. 49 US.C. spp. $§ 1901-1905 (1988}
0. 1d. § 1903GXIXE)

79. 50 US.C. §§ 191-198 (1988)
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emergencies.” Because the Terriorial Sea Pro-clamation’s purpose was (0 claim
,mmdwﬁwhlmfamﬁwdcfemwmm_mlsqumm
towards protection of our national security, Congress likely intended this Act 10
apply 10 the U.S. territorial sea, at whatever distance. However, the critical nature
of the powers granted necessitates Congressional action 10 clarify the ambiguity.

8. Foreign Sovereign Immunities Act?

The Foreign Sovercign Immunities Act authorizes federal and m courts 10
decide claims of foreign states 1o sovereign immunity. Immumq is waived for
actimubawduponcocmnathlacuviﬁuwﬁedoninunUmeqswa
involving property present in the United States.™ The United States is defined 10
include *all territory and walers, continental or insular, subject to the jurisdiction of
the United States.™ Absent further guidance from Congress. it is uncicar whether
waiver of immunity can be asserted for activities in the three-i0-twelve nantical mile
zone,

9. Ocean Thermal Energy Conversion Act®

The Teritorial Sea Proclamation raises an interesting problem m&nlle&em
Thermal Energy Conversion Act (OTECA). OTECA provides rotmmlmadyle
construction, location, ownership and operation of ocean thermal energy conversion
(OTEC) facilities.® For facilities owned by American citizens, OTECA darly
applies within the three-to-twelve mile zone.” For foreign-owned OTEC facilities,

80. /d. § 191,

81. 28 US.C. §§ 1602-1611 (1988). Ser also 47 US.C. § 33 (1988)
82. Id. § 1605(a)@).
8. M, § 1605(a)3)

. M. § 1603c)

u
85, 2 US.C §#§ 9101-9168 {1988 & Supp. 1909)
86. Id. § 9101 (1988).

L ¥

. ML § 91 ()
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however, OTECA jurisdiction exiends 1o only those facilities "connected to the
United States by pipeline or cable or located in whole or in part between the high
waler mark and the seaward boundary of the territorial se3 of the United States.”™
Therelore, owners of foreign-owned OTEC (acilities, unless the facility is a
vessel,” may not be subject 10 OTECA in the threeto-rweive mile zone.

C. Other Ambiguities Needing Clarificanion

1. Travel Control of Citizens and Aliens During War or National Emergency-
Restrictions and Prohibitions on Aliens*

This law restricts the entering and departing of aliens from the United States
during times of war or other national emergency.” The United States is defined
to include "all laﬁmmwuaxmﬁnmwwirmm.mbjeubuwjmm
of the United States.™ Although not much of practical significance may be at
stake here, both the Temitorial Sea and Exclusive Economic Zone Proclamations”

ww!dpmnitCongrmbe:pmdaumaitym\dumhMalwmnﬂu.
Whether it does so automatically is unclear.

88. /4. § 9101 (a).

9. Aqtu.mOTECmulmHnapmhh!-nmﬂemhmthp
mghehqihﬁehfmhnvuuhhﬁwuﬁuwmuwﬁmm“h
Law of the Sea, opened for signature Dec. 10, 1982, U.N, Doc. ACond. 6N22, reprinted in 21 LLM,

1261 (1982), ans. 17-32. Camrying on OTEC activities falls outside the definition of imnocent passage
and is thesefore precluded. Jd.

90. BUSC § 1185 (1928).
91. M. § 1185(a)
92 Id.§ 1185¢c)

93. Temtanial Sea Procdamation, sigpre ncie |; Presidential Proclamation No. 5030, 48 Fed. Reg,
10603 (1983)

2% Terrrrowat Sea JoURNAL (Vol. 2:1

2. Taniff Act of 1930*

Ambiguity under this Act is raised in relation to civil penalties for aviation
smuggling. Certain penalties apply mmn-':’mled acts “performed within 250 miles
of the termitorial sea of the Uniled Staies.™  Withow Congressional clarification,
application of this section will extend either 253 or 262 miles seaward of the coast,
depending on the definition of the territorial sea.

3. Deep Seabed Hard Mineral Resources Act™
The continental shelf in this law is defined in reference 1o the temmilorial sea:

‘Continental Shelf” means — (A) the seabed and subscil of tbesubmanne
areas adjacent 10 the coast, but outside of the area of the lemitorial sea . . .

0 a depth of exploitability.”

The statute contains no language similar 10 the Submerged Lands Act™ specifically
dcﬁnhgﬂtwﬁuidmmmﬁubmpmdmu\mbym.
ambiguity. No serious problem exists, however, heause it is clear that Congress
intended this act to apply 0 mining beyond the continental shelf.

4, International Navigational Rules Act™
By statute, Congress has authorized the President io adopt the International

Regulations For Preventing Collisions at Sea'™ However, mh '_while i.n the
wafudﬂnUnMSmﬂdeﬂwuﬁMdmﬂde!wﬁu

94. 19 US.C. §§ 1401-16T7k (1988).

95. Id.. § 15%0(g).

96. 30 U.S.C. §§ 1401-1473 (1983)

9. I, § 1403Q2).

98. Sec discussion, infra nates 171-77 and sccompanying text.
99. 33 U.S.C §§ 1601-1608 (1988)

100. /d, § 1602
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the high seas from harbors, rivers, and other inland waters of the United States™”
are not subject 1o international regulations. “High seas® is defined in the law 0
mean "all parts of the sea that are not included in the lesritorial sea or in the intemal
waters of any nation.”'® Because the demarcation lines are already drawn,'®
the ambiguity is largely irelevant.

5. Merchant Marine Act of 1920'*

Under the Merchant Marine Act, it is illegal to transport merchandise by water
or by land and water “between points in the United States, including Districts,
Territories, and possessions thereof embraced within the coastwise laws. . . ."'®
Despite the absence of a specific reference o the territorial sea, the boundary issue
could arise in the coniext of the language quoted above if, for example, an artificial
island located six miles offshore were used as a transshipment point. The answer
depends upon whether the Proclamation is a constitutionally valid acquisition of
territory that conferred U.S. sovereignty over the three-to-twelve nautical mile zone.

6. Outer Continental Shelf Lands Act'™®

The Outer Continental Shelf Lands Act establishes 2 system for leasing minerals
on the U.S. outer continental shelf. For purposes of the Act, federal jurisdiction over
resources on the continental shelf begins at the seaward boundary of the coastal
states as defined by the Submerged Lands AcL'™ Among the purposes of the Act
are provisions for federal assistance 0 states 10 ameliorate adverse affects to their
coastal zones and for state participation in policy and planning decisions regarding

101, /d., § 1604(a)

102 /d., § 16012)

103. See 33 CFR. pt 20 (1950)

104 46 US.C agp. §) 361-289 (1988 & Saupp. 1929)
105, /d, § 883, Ser also id. §4 801, 883-1, and 5101
106. 43 US.C. §§ 1331-1348 {1985).

107. Id., § 1331,

e |
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development of outer continental shelf mineral resources.'® The term “coastal
sone” is defined as exiending 'mdlod\eoumlinnofﬂwUnuedSwﬁz
erritorial sea."® Monies 10 assist the state are to come from §8(g) revenues.
Although not a major problan.aqnesﬁoneximano‘duhﬂ‘ﬂmcanappty for
s(g)nmbmminptojecuinwm-b-twelvemdem.

D. No Apparent Ambiguiry

L. Tariff Act of 1930™

Vessels receiving merchandise while in customs waters beyond the United States
\erritorial sea are subject 10 arrival, mpuﬁngwmuymukmpummw
Act"? For foreign vessels subject (o treaty or other ne;ou:’ed arangement,
customs walers are those defined in the trealy or agreement. FutaI‘I“otIu
foreign vessels, customs walers extend (0 four leagues from the U.S. cost. Be-
cause four leagues are equivalent 1o twelve nautical miles, no practical problem

exists.
2. Atlantic Striped Bass Conservation Act'®

State authority under the Atlantic Striped Bass CmaﬁonAde.xu\dno‘.‘py
pmkclofwmﬂntisadjacemwmeSmemdmmﬂyemhudbylwdﬁl\m

108. Id., § 1332(4XA) (B)

109. Id., ) 1331(e}

110, /4. 4 1332(4), 1337(g)

111. 19 US.C. §§ 1401 w0 1677k (1988).
112 /4, § 1401}

11, 1d., § 1401G)

14 Id

115. 16 US.C §§ 1851 (Historical and Statutory Nates) (1988).
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the teritorial sea of the United Stes. . , .*'* Because no new pockets would be
created by the extension of the territorial sea from three-to-twelve miles, this statute
does not need amendment. The second use of territorial sea in the Act is not
impacted by the Proclamation becaase it is referenced 1o the baseline rather than the
seaward limit.'"

3. Shore Protection Act of 1988'"

This law prohibits the transport of municipal or commercial waste in coastal
walers without 2 permit.'"” Because *coastal waters” are defined 10 include both
the teritorial sea and the EEZ'® the Proclamation does not affect jurisdiction
under this Act

4. Longshore and Harbor Workers' Compensation Act'®

This Act provides coverage for personal injuries occusring on the navigable
waters of the United States. The term "United Staies” is defined 10 include the
territorial waters of the coastal states, the territories, and the District of Colum-
bia.'? Courts have construed the term “navigable waters® broadly t0 include both
state walers and high seas areas beyond twelve miles.'”® Therefare, no practical
ambiguity has resulted.

116 /d. § 1856(2).

117. Id., § 1851 (Historical and Stsanory Notes)
118 33 US.C §§ 2601-2623 (1988).

119. /d., § 2602(s).

120, /d.. § 2601Q2).

121, 33 US.C. §§ 901-950 (1983).

122, /d.. § 902(a).

123. St Juliea v. Deamond M. Dulley, 403 F. Sapp. 1256 (ED. La 1975) Reyeoids v. Ingalls
Shipbuilding Divisicn. Litton System, lac., 788 F.2d 264 (Sth Cir. 1986).

28 TernromaL Sea JOURNAL [Vol. 2:1
5. Oil Pollution Act of 1990

“The Oil Pollution Act of 1990 governs liability {or removal costs and damages
associated with oil discharged from vessels or facilities into navigable waters, the
adjacent shoreline, or the EEZ. Because the lerritorial sea is defined in the Act 10
extend seaward 10 2 limit of three miles,'® no ambiguity exists.

6. Atlantic Tunas Convention'®

For purposes of implementing the Atlantic Tunas Convention, Congress has
defined fisheries zones 10 include “the waters included within a zone contiguous 10
the territorial sea of the United States, of which the inner boundary is a line
colerminous with the seaward boundary of each coastal State . . . {to] two hundred
nautical miles. . . "7 Here the temitorial sea is equated with the scaward
boundary of each coastal state, which is determined under the Submerged Lands Act
(SLA). SLA boundaries are not affected by the territorial sea prociamation, 50 80
ambiguity is created here.

7. IJellyfish or Sea Nettles, Other Such Pests, and Seaweed in Costal Waters:
Control or Elimination'®

This Act authorizes the Secretary of Commerce (0 assist states in controlling and
eliminating jellyfish in coastal waters'® Absence of a definition of coastal walers
makes it unclear whether the Secretary can assist state efforts in the three-lo-twelve
nautical mile zone. The broad purpose of the Act, however, suggests that such
authority extends into the ocean as far as necessary.

124. 33 US.C. §§ 2701-2761 (1988)
125. 1d.. § 27101035).

126. 16 US.C. §§ 971-971i (1983)
127. Id., § 971(4).

128 16 US.C. §§ 1201-1205 (1988)

129. /4. § 1201,



1992] Fiume m 4 Junisorcriona Vo 29

8. Com ive Envi jon Liabili
(CERWCITA‘)‘?’I'“ vironmental Response, and Compensation Liability Act

This Act establishes 8 compiex system for financi i

. _ rancing the cleaning up of
harf'lrdouswmgxtcs. It applies both on land and in the navigable waters of the
United States, which are defined a3 including the territorial sea'™ The territorial
sea u'dcﬁned. i reference 10 the Submerged Lands Act'® thereby negaling an
poiential ambiguity raised by the Proclamation. ’

9. General Navigation Rules'®

This law authorizes the Coast Guard to differentiate between inland waters and
uwpnghsgsfuavmaydpmpm The boundary is 1o be located within twelve
nautical ughs&i)_tl?dlcbasclimfrunwhidtﬂnmﬁlaialuism'” On
its facc: this provision does not reflect any ambiguity as the Coast Guard’s authosity
unof?ed!ot!nscawwhumdaryoﬁltmﬁw:u However, because “high
seas,” "lerritorial seas,” and “inland walers® have specific meanings in the conext
of intemational faw, it would be helpful if Congress would atempt 1o follow more
clos::.lyﬂnmm!om! definitions. For example, application of the term “high
seas” 1o what are clearly waters of the territorial sea should be abandoned.

10. Eastem Pacific Tuna Fishing'®

This law refers 10 the temitorial sea only in the context of its association wi
Umbmlhnﬁumwhkhi&mw'...humprr::uN;g::::

130 2 US.C §{§ 9601-9675 (19¢8)
131 1d, § 960105).

132 /d. § 960100)

133 33 U3.C $151 (1988).

134, /d. § 1510}

135. 16 US.C. ¢ 972-972h) (1988).
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include the zones within twelve nautical miles of the baseline from which the
breadih of the territorial sea is measured. . . .*'® Therefore, no ambiguity exists.

11. Marine Mammal Protection Act'”

The Marine Mammal Prolection Act (MMPA) regulaies the exploitation of
marine mammals in U.S. waters. Waters under the jurisdiction of the United States
fapwposuofmethAincludebothﬂwlmimhlmwwEEz." This
broad definition renders the twelve-mile extension imrelevant (0 jurisdiction under the
Act.

12. North Adantic Salmon Fishing Act'™
This Act refers o the lemitorial sea only (0 describe the baselines;'® therefore
the Proclamation does not affect it.

13. Intemational Narcotics Control Act**'

This Act states that “[wlith the agreement of a foreign country, [prohibition of
an officer or employee of the United States making an avest as part of any (oreign
police action] does not apply with respect to maritime law enforcement operations
in the territosial sea of that country.”'® Although reflective of the United States’
willingness 1o recognize other nations’ twelve-nautical-mile tesvitorial seas, the
United States’ territorial sea is not at issue here.

136 M. § 972Q2).

137. 16 US.C. §§ 1361 - 1407 (1983).

130 /4. § 1362(14)

139. 16 US.C. §§ 3601-3608 (1988)

140, /d. § 3606{s). “l is unlawful for soy peran, or asy vessel, mbject 1o the frisdiction of the
United States— (1) to conduct directed fishing for sabmon in walen sexwand of twelve miles from the
baselines from which the beeadite of the emiorial scas are messured” Id

141, 2 US.C. §§ 2291 (1988).

142 /d. § 291(cX4),
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14, Sea Grant Act'®

The Sea Grant Act establishes 3 Ralicawide, university-based marine research
program. The marine environment includes the ocean, coastal and Great Lakes
resources, including those of the coastal 20ne (as defined in the Coastal Zone
Management Act), the Great Lakes, temritorial sea, EEZ, OCS and high seas.'
The broad definition in this Act encompasses the twelve-nautical-mile zone. .

15. Ports and Waterways Safety Act'¢

Among other things, the Ports and Waterways Safety Act authorizes the
designau'oc_l of traffic mﬁmmmfavesxls;aﬁ:‘:inmeu.s. {erritorial
sca and high scas approaches 10 ports' When reasonable and necessary, the
Seaguryofoamponumcanmmehuseofnfﬁcgmimxhcmfa
ccﬂamglcgmcsofmhopmﬁnghutcmﬁuialuomnl}rﬁtedmw
on the high seas beyond the teritorial sea'® No problem is presented here under
domestic law because the traffic separation schemes are 10 be created wherever
needed, without regard 10 the status of the waters.

16. Federal Water Pollution Control Act (FWPCA or Clean Water Act)'®

TTncCImWaaAclregulammedndw;es' of pollutants ino the navigable
waters of the United States, which include the territoripa‘l’u sea'® EI“'l'n: lannl:::al sea

[4). 33 US.C §§ 1321-2131 (1988
144, /d., § 1122(6).

145, 33 US.C §§ 1211236 (1988)
146 Jd, § 122%eX1)

142, Id, § 1223{c)SXB).

148 33 US.C §§ 1251-1347 (1918

N'O. Several sections apply 1o the termilorial sea: § 1311(h) refers to the discharge of ¢fMuents from
pu‘hb_dy _omd treaiment works into the temiorial sea; § 134)(a) requires s Natiooal Pollution Discharge
Elimination Permit for discharges into the wrmionial sea; § 1344 seu wp permit system for disposal of

(continoed...)
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is defined in the Act as exiending seaward for three nautical miles'® Therefore,
the Proclamation does not affect federal or state agency authority under the Clean
Walter Act,

17. National Ocean Pollution Planning Act'®

The Ocean Pollution Research and Development and Monitoring Planning Act
directs preparation of a plan for pollution research and monitoring of the marine
environment. By definition, the marine environment encompasses the lerritorial sea,
EEZ. OCS and high seas.' Because application of the Act is 30 broad, the
extension of the lemitorial sea 10 twelve nautical miles should have no impact.

18. Vessel Documentation Act'®

Congress has set out vessel documentation requirements that are presequisites
for employing vessels in certain trades.'™ Certificales of documentation may be
endorsed with a registry endossement that designates the trade the vessel is
authorized 10 engage in.'® A fishery endorsement is needed 1o fsh in the
territorial sea and fishery conservation zones adjacent 10 Guam, American Samos,
and the Northem Mariana Islands.'® The breadth of the fishery conservation zone
makes the distinction between a three and twelve mile territorial sea irrelevant.

149. (-.continved)
dredge and fill materials into mavigable waters, induding the territorial ses; and § 1362(7) includes the

lervitorial ses i the definiion of nevigable vaters of the United States
150 K., § 13628
151, 33 US.C. §§ 17011709 (1988}
152 id.§ 1702(4)
153. 46 USC. ¥ 1210112122 (1988)
154. 1d. § 12108,
185, id. § 12110,

156 Id., § 12108(c)
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19. Maritime Drug Law Enforcement Act'™

No ambiguity is present in this statute since it refers only Lo the territorial seas
of foreign nations.'®

E. Conclusion

The above discussion points out the need for Congressional action to clarify
ambiguities in domestic laws that implicate the territorial sea. The diverse nature
of the problems created militates against a Congressional approach that would apply
one definition 10 all references in current law 10 the temitorial sea. The preceding
n:vn'_cw and the discussion that follows also demonstrate the need for Congressional
flexibility in dealing with federal-state relationships in the marine walers adjacent
1o the United States.

IV. MANAGEMENT OF NONLIVING RESOURCES IN THE
EXTENDED TERRITORIAL SEA

‘A. Introduction

mﬁoﬁmlly.bomwfe&dmdmgommuhnmdecmw;
claims to ownership (dominium) and regulatory authority (imperixm) over resousces
in offshore areas. Initially, lack of assertion of authority by the federal government
ldlmmgmwldoﬁshmmhwmmhummdlhadjxmm
President Truman's 1945 claim of United States jurisdiction and control over the
resources of the subsoil and seabed of the continental sheif'™ set the stage for
federal encroachment. Even though a press release accompanying the 1945
Proclamation stated that the policy established United States jurisdiction “from an
international standpoint™ and did not “touch upon the question of Federal versus

157, 46 US.C. agp. §§ 1901-1904 (1988).

150 46 US.C. app. § 1903(cX1) states: 8 “vessel subject 10 the jurisdiction of the United Stazes”
includes “(D) a veasel Jocated in the cusioms waten of the United States, aad (E) 2 vessel Jocated in the
l.urkari.dvmnerthuhmubhddeMthw
the United Stazes.”

159. Presidential Proclamation N 2667, 10 Fed. Reg. 12303 (September 28, 1945).
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State control,™'® the federal govemment soon asseried claims against states with
valuable offshore mineral resources, suggesting that the Proclamation served a dual

+ establishing an international claim and altering the balance of state/federal
relations.'®  Although the Submerged Lands Act (SLA)'® specifically granted
title to the submerged lands adjacent 10 coastal staies out to a cerain distance'®
(and thus not to the exient of an expanding U.S. lerritorial sea),'™ the history of
competing federal-state claims suggests the possibility of rencwed state claims
beyond the three-nautical-mile limit.

B. Previous Federal-State Conflicts

[n the landmark case of United States v. California,'® the U.S. Supreme Court
held that the federal govemment, through its foreign policy power as sovereign, has
paramount rights in the submerged lands. The Court was persuaded that no previous
case decided conflicting claims between a state and the federal govemment 10 the

160, White House Press Release, September 28, 1945, reprinsed in 13 Dur't ST. BULL. 484 (1945).

161. Nicol, Hawaii's Territorial Sea and Exclusive Economic Zone: Analyzis and Assessment of the
Siate’s Right 1o Manage Resources in Exteaded Ocoen Zones |1 (unpublished scadent paper prepared for
Second Year Scminar, Univensity of Hawnaii Law School, April 1987)

162 43 US.C §#§ 1301-1315 (1938)
163. 43 US.C. 4§ 1301(a), 1311,

164. Ut is oot dear whether the SLA grants 10 states ownenhip of the water columa and water surface.
The language of US.C. § 1314(s) remrving federal rights refers to the navigable walers, but the language
granting state ownership, use, and management rights speaks culy of “lands and satural resources.”
Sectica 1311(d) expreasly preserves federal authority over savigatica, flood control, and production of
power; the swareness of ocean thermal energy efforts of that lime suggests that Cangress comsidered water
coloma sses, but that inference is not convincing in light of the Act's focus o development of the energy
resources of the seabed.

Resolution of this unceruinty would have a direct impact upon the interpretation of staastory
ambiguities, discussed supra n Secuca IIL

165. 332 US. 19 (1947) herinafler Californa /).



1992) Fiuume v a Jurisoicnionas Voo s

three-mile belt in 3 way that required extension of the Pollard’s Lessee v.
Hagan' inland-water rule 1o the ocean area'® The Supreme Court also reject-
ed the Siate of Califomia’s histarical claim 1o the three-mile marginal sca because
the concept of the lerritorial sea was not settled in the intemnational community at
that ime. The original US. temritorial sea claim was made by Secretary of State
Thomas Jefferson after the formation of the union; therefore, none of the original
thirteen states ever owned the submerged lands of the marginal sea (and consequent-
ly neither did California),

In United States v. Texas® the U.S. Supreme Court maintained that the
“national external sovereignty”® rationale of California was compelling, despite strong
historical claims of dominium resulting from Texas’s prior status as an independent
nation. K held that where propesty interests are so subordinated to the rights of
sovereignty, as here, they will follow sovereignty. Furthermore, consistency with
California, United Siates v. Louisiana,'® and the equal footing doctrine required
the national government 1o prevail,'™®

C. Initial Congressional Response Failed 1o Resolve Conflict
In 1953, the SLA overtumed the California I, Louisiana, and Texas decisions,

giving coastal states exclusive rights to the resources of the seabed within three
miles of their coasts.”” In addition, states boedering the Gaif of Mexico were

166 4 US. 3 How.) 212 (1845) (holding that the states owned the inland savigshie lidewsiers in
mfaMMdeﬂmMthhuﬁnq-qﬂhﬁumh
other states it thereby became owner of the tidelands within its boundaries),

167. Californis 1,332 US. a 31.

163. 139 US. 707 (1950}

169. 339 US. 699 (1950}

170 Texar, 339 US. m 719.

171, b is hereby determined and declared 10 be in the public interest that (1) tidke 10 and
ownerthip of the lands beneath navigable waters within the boundarics of the respective States,
and the natural resources within such lands and waters, aod (2) the right and power to

manage, sdminisier, lease, develop and use the tad lands and natural resomrces all in
(continued...)
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mwmwmdtymemndMiuuﬂmMmkqm(nm nautical
miles) if they could prove that such a boundary was either previously approved by
Congress or existed prior to admission to the union.'” The federal government's
resistance 10 Gulf State claims of submerged lands beyond three miles from shore
prompied suits by Louisiana, Texas, Mississippi, Alabama.'™ and Florida '™

171. (—continued)
accordance with applicable State law be, and they are berelry, subject Lo the provisions bereof,
recognized, confirmed, established, and vested in and wsigned 1o the respective Rates,
43 US.C. § 1311(a) (1988)
(1) The United States hereby releases and relinquishes unto said States and persons aforesaid,
uqu“ﬁummmﬂﬁm&.“hﬂdhwmiuyi
haey, ia and (o all said lands, improvements, and astural rescarces.

1d. § 131106}
Nothing in this subchapter or subchapter | of this chapter shall affect the vae, development,
i or control by of under the constinstional sathority of the Usited States of said
lands and waters for the purposss of navigation or flood contral or the prodection of power,
or be construed as the release or relinguishment of sary rights of the Unitod Stales arisiag
under the constitational muthority of Congress 10 regulaie or improve nevigation, of 1o provids
for Bood control, or the produciion of power.

Id., § 1311(d).

172 The seaward boundary of each original coastal Sate is hereby appoved and coaflrmed
as a fine three geographical miles distant from its coast line o, in the case of the Great Lakes,
10 the istemational boundary. Asy Siste admitied subsequest 1o the formation of the Union
which has aot already dooe 30 may extznd its seaward boundaries 10 & line theee geographical
miles dinarg from its coast line, or to the intemational boundaries of the United States in the
Grest Lakes or any other body of waler tnvened by such boundaries. Asy claim beretodore
or berealier assened either by constieptional provision, statmie, of otherwise, indicating the
intent of & State 30 0 extend its boundarics is berchy approved and coafinued, withoot
prejadics 10 its claim, if any it Bas, thai its boundaries exiead bryood that fme. Nothing ia
this section is 10 be construed as questioning or in ay manner prejadiciag the sxistence of any
State's seaward boundary beyond three geogrphical miles i it was 30 provided by its
constitution of Laws prior 10 or ot the time such Slate becarne 2 member of the Union, or if it
bas beea beretofore approved by Congress.

43 US.C § 1312 (1938)
173, United States v, Louisiana, 363 US. 1 {1960).

174 United States v. Florida, 363 U.S. 121 (1960}
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Only Texas and Florida succeeded in persuading the court o recognize three-marine-
league boundaries.

marnbiguilyofmcsuwithrupecthinhndbumdariuhasalsoqﬂrked
litigation. The SLA grant contains the following limiting language: “in no event
. - - [tlo be interpreted as exiending from the coast line more than three geographical
miles. . . .m7 The “coast line” was defined as “the line of ordinary low water
along that portion of the coast which is in direct contact with the open sea and the
line marking the scaward limit of inland waters.*'™ The term “inland waters.”
however, was not defined in the Act. In United States v. California' (California
ID), the Court defined inland waters by reference 10 standards found in the 1958
Geneva Convention on the Territorial Sea and Contiguous Zone. This Convention
allows either a) straight baselines or b) baselines determined by the arcs and circles
method. Accepting the federal govemment’s position that application of straight
basclines, a method the United States was opposing internationally, would hurt its
intermational posture, the Court applied the arcs and circles test. The California I
decision has been criticized for abandoning the consideration of historical evidence
thalhﬁguﬁﬁﬂnC«thﬂ#’Ml:ﬂfmmmgm'kﬁm‘dw
exiemal sovereignty.™ In the opinion of Professor Milner S. Ball, the protection
of national interests would be best achieved by state ownership with a concurrent
federal government interest in those rights as outlined in the Constitution ~ power
over commerce, navigation, national defense, and international affsirs."™

175. 43 US.C. § 1301(b) (1988) (emphasis added).
176. € US.C. § 1301(c) (1988).
177. 381 US. 139 (1965).

178 Miloer S. Ball, Goad Old American Permits, 12 ENVTL. LJ. 623 (1982).

179, /d u &3. Consider also:

The United States retains all its navigational servitade and rights in aad powers of regulation
aad control of said lands sod navigable waters for te constitstional porposes of commeres,
Bavigation, aational defense, and intemational affairs, all of which shall be paramount to, but
shall not be decmed w0 include, proprietary rights of ownenhip, or the rights of management,
sdministration, keasing, e, ad development of the lands and nataral resources which are
speafically recognized, confinned, esublished, and vested in and saigned 1o the respective
States and others by § 1311 of this ude.

43 US.C § 1314(a) (1588}
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President Reagan’s Territorial Sea Proclamation appears 10 have eliminated the
security interests behind the federal government’s chaim to control the offshore
waters beyond three miles, thus undercutting the rationale of ea'l!er Court decisions.
Coastal state control of arcas in the three-to-twelve nautical-mile zone would not
now present any significant problems for national security. A strong argument can
be made, therefare, that the states should now have substantial powers over the
three-to-twelve mile area,

D. Secondary Response Also Ineffective

State opposition 10 federal offshore developnent activities prompied 1978
amendments 1o the Outer Continental Shelf Lands Act (OCSLJ‘\). which makr.
numerous references (o federal-state cooperation.'™ Read with their accompanying

180 ISMM.MMﬂM,mwdhd;mu-ﬁH!-
an opportusity io parsicipate, 1 the extent consistent with the national imtesest, i
1he policy and planning decisions made by the Federsl Government misting to
explontion for, sod development and production of, minerals of the cwler
Continental Shelf.

43 US.C. § 1332(4)C) (1988) (emphasis added).
[The rights and responsibdities of all States and, where apprapriste, local govemments, o
mmdpmmﬁmdmgmw-ﬂ-a-uﬂ
regulation of lesd, air, aod waler wses, of safety, and of relsied development and activiry
should be considered gad recognized.

Id., § 1332(5) (cmphasis added).
During the prepanition of any proposed leasing program under this section, the Secretary shall
invite and consider smggestioss for such progmam from sy interesied Federal agency,
including the Atioracy Gesenl, ia consultation with the Federal Trade Commission, and from
theremd-ySuMurbwnemaﬂeﬂed&xcudunnﬁ?qudnm
mmmminvi:umihrmynumiomfmhmudqm
Jocal governmest is such  affected State, which have been previcusly webmitied 0 the
Governor of such Siate, and from any other person,

Id,, § 1344(cX1) (emphasis added).
MyGw:mduylﬂmd&au&eamiudmylﬂeﬁdhnl.mh'M
mmmwmnummﬁmumwcmd
3 proposed Jease sale or with respect o a proposed development and production plas.

Id.. § 1345(a).

(continuved...)




1992) FILNG N A JurisoicTionaL Voo 39

mlu,mgocsu_ar.nmdmmobviaulymhw\dadwgiveu\eMum
opportunity to participate more exiensively in federal offshore decisions. For
example, section 8(g)  requires the Department of Interior 10 consult with the
,ovwdamwﬁmwamdmasmmedhndswhma
possibility of common pools or fields exists (recognizing the problem of drainage
of hydrocarbons from beneath state tands through wells located in the federal outer
continental shelf). Disagreeing with the Interior Department’s position that it is not
required 10 act on the governor's recommendations, the states of Louisiana and
Tcmmhhmgl!tnﬁulomjohcem‘momimmnlubyﬂwlnm
Department.'® This action represented a drastic step for Louisiana, a producing
state whose economy is directly linked 1o oil and gas revenues. The federal
government won the suit and proceeded with the sale of the contested lease, but all
monies received from 8(g) common pools (as part of the lease) were placed in
escrow by court order. Congress responded (o the drawn-out litigation with 1986
amendments © the OCSLA'® providing for lump sum payment of $1.4 billion
from the Section 8(g) fund 1o the coastal states.

180. (-.continoed)
mmam»-uqum with qffected Siotes for
purposes which are consistent with this chapter and other applicabls Fedenl law. Sech
qmmiﬂu&hnﬁuh&ﬁn‘nhﬁnﬁgdm&m
with the provisions of sectios 1352 of this title), the joint wiilimsion of evadeble eapertise, the
fﬂll’lﬂ[dMMﬁﬂM“W.‘“Mdﬁ
surveillance and monitoring wrangements W camry out applicsble Federal sad Stats lows,
:;:;mdmmumwmmum-l

Id., § 1345(c) (cmpbasis added).

T'I:.S:cmnryiaﬂ.by regulstion, establish procedures for cammying ot his duties under this
section, and shall plan and carry owt such duties in cooperation with effected Siates.

Id., § 1346(c) (conphesis added).
181. £ US.C § 1337(gX1¥B) and (D) (1988).

152, Mary Ellea Leeper, Offshore Oil ond Ges, in PROCEEDINGS: NATIONAL CONFERENCE ON THE
STATES AND AN EXTENDED TERRITORIAL S2A 58, 62 (Laurisicn R. King sad Amy Brooisard, ede. 1987)
[beresnalier PROCEEDONGE].

183, Pub. L No 99-272, 100 Stat. 148, 150 (1986) (codified &t 43 US.C. § 1337(g))
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Uncertainties regarding Congressional intent and statulory interpretation have
hﬁammwdrwlmuwudymfm-mmhﬁw in other states
as well™® The history of federal-state conflicts illustrates the willingness of the
states to fight for their rights in the marginal sea. It is likely, therefore, that the
lerritorial sea extension will lead to renewed litigation of both regulatory (particular-
ly with respect 1O federal-stale cooperation) and proprietary issues. Potential impacts
upon other legisiation'® present even further prospects for litigation. These
inconsisiencies could be addressed through the process of statutory construction, but
a much better solution would be for Congress to resolve the uncerainties through
establishing a comprehensive and comprehensible national ocean policy.

E. Equities Favoring Coastal State Control

MTuﬁWSammmm“m&yﬁlwdmmdcﬂm
resource interests loward the states. If accepted, this view provides a rational basis
for extending state ocean boundaries. Al the very least, the Proclamation provides
moppomnitybmvdummwmeotpowetmofmaemmm
Notions of equity favor such reconsideration. For example, coastal stales not only
must supply sites and facilities for construction, transportation, processing, and
stmagemalsommtbwumvirmmmulmndn\mwm In
addition, the coastal state must ptovideagovmma!mdsocinlinﬁamtm(a
the offshore workers, a costly undertaking.

Congress should also consider the practical effectiveness of the OCSLA's
Section 8(g) and consultation provisions. Evidence suggests that these provisions
have not sufficiently protected staie interests. Throughout years of contention with
ﬂ\efederalgommmﬁmimhabeenmm\dedwum
Department’s apparent refusal 0 address state concems adequately. Despite
diligently following the cooperative provisions of the OCSLA, states sometimes have
received 2 mere paragraph in response from the Interior Department stating that their

184 See. e.g.. Crysal R. Brand, Casenote, The Seaweed Rebellion: Federal-Sste Conflicts over
Offshore Oil and Gas Development, 18 WILLAMETTE L Rev. 535 (1962 Gregory R. Razo, Comment,
The Scaweed Rebellion Rewsited: Continuing Federal-Siate Conflicn in OCS 0il and Gas Leasing, 20
WILLAMETTE L REV. 83 (1984% Secretary of Intenior v. Californa. 454 US. 312 (1984).

185. See supra, Section [ “Stannory Ambriguities.”
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concerns were noled but rejected.'™

The Department of the Interior’s lack of responsiveness created such political
pressure from the State of Califamnia that Congress has established 2 moratorium on
federal leases off the California coast.'™ In addition to affecting oil and gas
devgbqnmugs{mwawnhammﬁedocmm;eﬂmwimalhly
continuing negative impact on future mining efforts in the area. The mechanisms
in place are incflective. Without 2 meaningful right to consultation for states,'®
the federal government has little incentive 10 act in a manner that takes into account
state interests and concemns.

Political and economical advantages are 10 be gained by making concessions 10
Uwcmstalst?m. For example, the Interior Department and the State of Hawaii
have entered inio 2 Joint Planning Agreement over offshare hard mineral mining in

186, Lecper, supre note 182, ut 68, hmm,amwmlnﬂwdhm
ﬁ&gmmmdmuhmgﬁum'l“m*m
Tbemdidumluhlkduphhuﬁw'sm

187, See o.g.. §§ 110-113 of Pub. L 100446, 102 Suax. 1774, 1801 (19%3) (mondoriam ca offshare
fedenal oil and gas leasing included in appropristion measure).

118 Muehw.l&qlmlSmMMmehw
Manogement: An Assessment of Federsl Consistency Provisions of the Coastel Zone Management Act
(poblication fohcoming i OCEAN & SHORELIVE MGMT.) sad discassion ighe potes 244-246 aad
sccampanying wat This siedy could be interpreted to show thet consultancy has been effective in some
circumstances. hlm.ﬂymfclﬁm)dlbcfdeﬂlmimmiﬂmwhby
hmxﬁpudkmmmtmm&qbﬂmwmabjndn
/d a6

ﬂ:lﬂlndlﬂlmiﬂh':ﬂelhumwldenlquqtﬁdﬁhmdnuyﬁpu
through informal segatistion. Disposition of formal appeals between 1983 ad 199] show hat the
Secretary of Commerce is refuctant 10 ovemride gate decisions. Of 75 filed appeals, six state objections
were overriddes and eight opheld: onc bas been stayed pending further negotistions: twenty-siz wers
withdrawn by motal consent; sizicen are currenily pending approval; and eightern have been dinnissed
for good cavse. /d &t 14 This spparest even-bandedness, however, may be misleading. In five of the
$ix cases in which 4 stste agency has scught mediation, the fedenl agency has refused 10 participate (the
sixth case led 1o ligation, Secretary of the {nterior v. Californis) /d. st 13. The Secretary’s writtes
opwnions on formal appeals have construed *competing national interen” brosdly agains the sutes, finding
that the saticoal tzrest benefits of OCS energy development cutweigh potential sdverse envircamental
impacts. /d. st 0.2, 14, citing Tien Eichenberg & Jack Archer, The Federal Consistency Doctrine: Cosstal
Zone Monagemens end "New Federalism’, 14 Ecor. 1.Q. 9, 4146 (1987).
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the EEZ surrounding Hawaii.'™ Interior's willingness io give Hawaii a substantial
role in the preparation of the environmental impact statement and subsequent
decision-making has paved the way for future mining effarts. This experience
provides a stark contrast to California’s experience with offshore oil and gas leasing.
Interioe’s reticence 10 cooperate fully under the Coastal Zone Management Act
created additional political and economic cosis, further exacerbating federal-state
tension in the offshore area. Interior’s refusal 1o provide consisiency certification
for oil and gas leases offshore Califomia led (0 protracied litigation that ultimately
reached the US. Supreme Court'™ In Secresary of the Interior v. California,'
the Court agreed with Interior. Although the case vindicaied the Interior's legal
position, it did nothing 10 alleviate the political problems. Moratoria continue in
waters off California and at the end of its 1990 session, Congress overtumed the
Supreme Court by exiending the CZMA's consistency provision (0 activities within
and outside the coastal zone, including oil and gas leases.

The SLA, OCSLA, and CZMA all recognize the significance of staie interests
in offshare mineral resource decision-making. Interior’s continual ignoring of thess
interests, coupled with diminished federal security interests in the zone, suggest the
need for re-ordering of decision-making in the extended territorial sea.

F. Prospects for Cooperation ~ Revenne Sharing

Should the federal government be unwilling to relinquish its control over
nonliving resources in the three-io-twelve mile zone, several other options can be
pursued. One remedy is for Congress to implement some form of revenue sharing
between the state and federal governments.'® Coastal states would be more
supportive of offshore development if they had the financial wherewithal effectively
to research, plan, manage, and propose mitigation measures concerning OCS leasing

189. Coopeniiive Agrecmens Between the Department of the [nierior sad the State of Hawaii for
Marine Minenal Joit Planning and Review (1938)

190 Secretary of the Interior v. California, 464 U.S. 312 (1584).
191. /d
192 Atiempts by Congress 10 date have been unsuccestful. Ser eg. SB. 341 (Titke VIIL knpect

Astistance) introduced by Senator Jahnsion; S.B. 49 (Coastal Rescowes Enhancement) introduced by
Scrator Stevens; HR. 94 (Revenoe Shaning) introduced by Represcatative Fielde,
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impacts. and particularly if they had a positive financial stake in OCS development.
The costs of revenue-sharing would be offset by the increased federal receipts that
would flow from a more orderly leasing process. Mare than simply correcting long-
standing incquitics, revenue sharing represents a small, but critical investment that
will ensure timely production and a sound marine/coastal resource management
scheme.

In support of their claim'™ for a 50% share of section 8(g) common pool
revenues, coastal states analogized their situation to that of states that receive 50%
of all revenues derived from mineral leasing of federal lands within their borders.
Coastal states, therefore, should receive comparable payment for the inclusive federal
leasing of the states’ (common oil field) submerged lands."™

To counter foresecable opposition by land-locked inland staies, Richard Littleton
has proposed a modified revenue sharing plan,' He belicves that unified support
for coastal state expansion, vig sharing with all 50 states, would incresse the chances
for a veto override in the Senate, if necessary, The states could be convinced by the
argument that coastal resource money going directly into state treasaries would be
more secure than federal appropriations. The federal interests in Congress could be
@mbysmgmwnwm;amdmmmw
duﬁesofﬁleslamandﬂiefedaﬂgovmmvis-tvismhmm.me
proposal is mesely a reallocation of revenues. And it creates an added bencfit:
increased ocean awareness, A nation-wide move 10 institiute stronger resource snd
encrgy conservation measures would develop naturally out of the realization by
inhndmtathalwueﬁdmcmlmpmdmtbnptweduumﬂnmd
revenues flowing to their individual states.

193, Leeper, supra sowe 182, u 63, Texas was ultimately successful in obtaining & S0% share whers
thmwuoﬁdmm.mmpwmwﬁefdedmmﬁawmmgm
Mnauﬂldhﬂmmmrmmbuu The coon did sot, bowever, take imo
sccount Looisiana's srgument regarding the possibility of 4 state’s lands being devalved as a resolt of
ansuceesful adjacent fedenal explontion.

194. /d., punuant 1 the Minemt Leasing Act of 1920,

195. Richard Littleton, Coaytal States, Inland Siates and a 12 -Mile Territorial S 17T) M L &
Conev. 539 (1986).
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G. Prospects for Cooperation — Joint Parinerships

The Joint Planning Agreement between Hawaii and the Department of the
Interior mentioned earlier demonstraies that a mutually scceptable agreement that
accounts {or respective interests of states and the federal govemment can be reached.
Although this example may not work in other areas,'"™ it is a model for successful
federal-state interaction. The state and federal govemments had identical interests
in this situation; where environmental concerns produce conflict _baween the two
divisions of government, similar cooperative efforts will be less likely to succeed.

H. Conclusion

mershipofsubmcrgedlandswbuuummimlmih}vamnledbym
SLA to all coastal states, with the exception of Texas and Florida who have three
leagues in the Gulf of Mexico. nnfeduﬂgovemuumﬂm.lhebmnhu
1988 Proclamation extending the temitorial sea has no lqi'lnpact on the
pmﬁemsmmdmmwmuywmmm However,
uncertainty ugartﬁngﬂnsaxmdmismus.enmma.m
opportunity for a comprehensive re-examination of federal ocean policy and for
reconsideration of the states’ role i territorial sea management. ‘l‘luem
policy matiers should not continue % be accomplished in piecemeal fu.hn.or by
default, but in an integrated manner. As Congress has already recognized in the
CZM&'mwmﬁngmcmmmmnﬂ»med?w
coastal zone . . . have resulted in . . . permanent and adverse changes 1o ecological
systems.”'” Mere consultative rights, which are ofien ignored anyway, do not
pmen(lhccmﬂﬂmmﬁunbdn;mbjecwabm.ewh.muofﬂwfm
government. Allhoughnosinglem:phicdcﬁmtmuﬂmdy.dwneahofﬁ
coastal states, 3 new functional approach 10 resource management is needed.

196 See supra note 189, mmgelhﬂavmr'llmdsehmm atheroine
etist between adjacent states. mdhmfmmem?mm.U.S.fhomaWd
overextension for fedeml management agencies, thereby providing sn incentive 1o seek cooperstion from
the state.

197. 16 US.C. § 1452(1) (1983).
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V. MANAGEMENT OF LIVING RESOURCES IN THE
EXTENDED TERRITORIAL SEA

A. Introduction

Proper management of living resources in United States waters is clearly a
matter of crucial importance. Nearly 90% by weight and 70% by value of our
fishery resources are caught within twelve miles of the coast.'™ Technological
advances over the years have improved the efficiency of the fishing industry, but
have also decimated our finite and nonexpanding fishery resources. Contrary (0 the
guiding principles of prior fisheries management efforts, the collapse of some of our
managed fisheries have taught us that we have no “under-utilized® species.'”
Consequently, existing management theories must be restructured 10 incorporale
higher conservation standards and encourage the development of enhancement
programs. Any proposed alternative approach 10 living resource management must
acknowledge present confusion regarding regulatory authority in the three-lo-twelve
nautical mile zone.

B. Sources of Conflict, Past and Potential

Under existing statutory arrangements, states have jurisdiction over the resources
in the first three miles offshore,™ but a state can effectively exercise jurisdiction
beyond this area with federal acquiescence.™ Conversely, the federal government
can preempt state authority in the lemritorial sea in exceptional cases involving
fisheries found predominantly outside the territorial sea. This action has been taken

198. Timothy R.E. Keeney, Impact of Ettended Territorial Sea om NOAA's Morine Resource
Reponsibilines, in PROCEEDINGS supra note 182, &2 73, 75,

199. Donald F. Squires, Exsting and Polential Resowrces in Offshore Weters of the United Stotes, in
PROCEEDONGE, supro scie 132, u 22, 27.

200. See, ¢.3.. Fishery Conservation and Managemenl Aa, 16 US.C §§ 1801-18561 (1988); Submerged
Lands Act, 43 US.C. #§ 1301-13)5 (1988)

201. See, 2 g., State v. Bundrande, 546 P2d 530 (Alsska, 1976 Skiriotes v. Florida, 212 US. &9
(1941) discussed infra at notes 21114 and sccompenying lext. See also Jeffery Ballweber & Richard
Hildreh, Summary of Fishery Management Implications of the Temfonal Sea Exiension (Dnft for
Comment, May 31, 1989).
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only twice since 1976, indicating that relations between the states and the
federal government under the Magnuson Act have been generally successful @

C. Problems Arising From Exclusive State Conlrol

Any proposed management altemative must be carcfully considered, as
resolution of federal-state conflicts by granting coastal states control of the twelve-
nautical-mile territorial sea could create its own problems. The MFCMA Regional
Councils are concemed that their autharity will be limited if states are granted
jurisdiction over the three-to-twelve-mile zone. Similarly, commercial fishers are
afraid that states will use the exiended coastal zone 0 exclude nonresident
commercial fishers from staie waters, Federal officials have wamed that the grant
of full fishery management authority 10 the states would prompt a retum 1 inierstate
“beggar-thy-neighbor” squabbles™ Cooperative interstate management efforts
prior 10 the MFCMA failed largely because each state sought 10 grotect RS own
fishing industry at the expense of its neighbors. The clear danger s dul narrow-
minded and uncoordinaied management efforts could have a devastating mpact on
the operation of sound conservation programs.

D. Problems Arising From Preemptive Federal Control
The problems foreseen in the previous paragraph are not necessarily determina-

tive. Leniency of the federal goverment has been a cause of major probiems in the
management of living resources.™ The Baldrige cases™ showed that as long

202 See Milner S. Ball, The States end the Territorial See, in PROCEEDONGS, supra note 182, &t 11,
cin‘ngmcfcﬂawin;m:mfdhmﬁnhhhdn“umummhuu
effective division between saie and fedenl interests:

Douglas v. Sescoast Products, lnc., 431 US. 265 (1977) (s federal statate was found Lo
prevent Virginia from enforcing certain of its fishing laws), and

Califoria v. Zook, 336 US. 725 (1979) (balding thal where thesw is a need for national
uniformity, federal interests prevail: where there is & aeed for divensity and local approaches,
then staie interests should dominate)

203. Keeney, supra note 198, a 75.

204, Id

205. Charles R. McCoy, Observations on a Twelve-Mile Siase Fisheries Jurisdiction, in PROCEEDINGS,
supra note 182 o 46, 48.
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urcderalreguhﬁauallowﬂleueo(gmp‘ohmiledbysmehw.mcmlewillbe
mmhlebmfmisowpohibiﬁmmacmalmotpmm'biudgminMe
waters is observed. In Baldrige, 3 suit was brought by the State of Florida against
the U.S. Department of Commerce seeking 10 prevent implementation of parts of the
federal management plans addressing mackerel and grouper fisheries in the Gulf and
Atlantic. Fhﬁda‘uh.hnmhsedmlhefxtﬂmmefeduﬂphmwmindim‘
conflict with Florida law (which prohibits the use of purse seines and fishtraps (0
take fish); therefore, the Department of Commerce was in direct violation of the
consistency provisions of the CZMA.™ The obstruction of preventive measures
resulted in the collapse of the particular fishery invoived in the Baldrige cases,
dramatically illustrating the practical effect of divergent management approach-
es.™™ Clarification of the federal consistency requirement through the 1990 CZMA
reauthorization”™ should reduce the lLikelihood of Boldrige-type conflicts.”"
Amendments 1o federal statutes could remove some of the difficulties inherent in
preemption by declaring that the federal law out 10 twelve miles is the same 23 the
law that would apply within the adjacent state’s temitorial waters. An even better
option would be (o apply minimum federal standards to state and federal waters and
allow the mare restriclive state regulations 0 apply in federal waters as well. This
appmchwwldembhcmalmmwmeunirmimmmm

206 /d. 47, originally fled as Florida v. Deparoment of Commerce (cite not provided).

207. 16 US.C. § 1456 (1988). Ser Robent A. Taykor and Aliscn Rieser, Foderal Fisheries and Sicie
Coastal Zone Management Consistency: Flaride Tests the Waters, Tl TERR. S2A (May, 1983).

208 McCoy, supra ncis 209, at 47,
209. Ser supra nowe 8.

210. Ancther cxample of conflics between federal and state management of living rescurces imvolves
the Tortngas Shrimp Bed off the coast of Florida. See Baternan v. Gardaer, 716 F.Supp. 595 (S.D. Fla.
1989), &ff ¢, 922 F24 847 (11th Cir. 1990). More permissive federal regulations allowing certain Kinds
of fishing gear that mate regulations prohibit have hampered state law eaforcernest. State officers can
anly enforce stste law when & can be shown that the offensive fishing gear was used in state waters
be:luud:kuunriujw!e&nlu;n!liem'puilympuauﬂon(hﬁ:heu-daﬂynth
are headed for federal or oarcgulaled waters). Extension of Florida's jurisdiction 10 12 mides would
molv:mdhuimu;mﬁuimbymmwh;(h:nﬂd'snimﬁng}l&bmddwquhumu
mdwichedM-mm&umw“cnmumhmmmdhhmlmnnemq
boundary. A 12-mile limit would certainly be moce aniform than the three- and nine-mile limits curretly
in place.
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effectively; consistency would st least require federal prohibition of fishing gear
prohibited by state law, effectively eliminating the problems encountered in Baldrige.

E. The Legal Regime of High Seas Living Resowrce Management

The conflicts discussed above do not reflect the norm for management of living
ocean resources. For the most pant, absence of federal regulatory efforts permits
states o exercise jurisdiction beyond three miles from shore. This authority was
established in Skiriotes v. Florida,™ a case where the state prosecuted some of its
citizens for violating Florida's prohibition on shrimping, despite the (act that the act
was committed outside stale waters. The United States Supreme Court found “no
reason why the State of Florida may not likewise govern the conduct of its citizens
upon the high scas with respect 10 matters which the State has a legitimate inserest
and where there is no conflict with acts of Congress.””? Later, the Alaska
Supreme Court, in State v. Bundram,™ interpresed the Outer Continental Shelf
Lands Act (OCSLA) 0 creale an intended distinction between the inorgamic
resources of the subsoil and seabed (principally oil), whick were withia the exclusive
domain of the federal government, and the living marine resources, which were sot
affected by the act.’ The court thus permitted the State of Alaska 10 regulste the
taking of Alaskan King Crab beyond its territorial waters.

The federal government typically acquicsces where a state has a legitimate stake
in the specific resource involved and shows through the investment of money and
talent that it is willing to manage the resource with some sophistication and care.
For example, the Alaskan government in particular has made significant expenditures
10 regulate fishery resources.® As a result of these efforts, the interests of both
the federal and state governments have been advanced through the state’s salmon
management and enhancement program. At the same time, the two governments

211 212 US. 69 (1941)

212 Ida T

213 546 P2d 530 (Alaska, 1976).
4 /d u 546,

215. See infra, Section V1, notes 236-237 and sccompanyiag text. Jil Bubier, Alesto King Crob:
Stte Assumes Larger Role in Federal Manogement, ¥ TERR. S2a | (April, 1985).
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havemidedﬁvahinteudimjn‘hdiahullhhm has had success
. . d
ugulmngmbbmgftbemumeemﬂemuinnun’:ighusw

F. Advaniages of Increased Siate Control

The state is the most logical administrator of these resourc i
mmuyaﬁmbymmmmmchuwm&:‘g:m
30\:an howcve.r. _mamtfum asignificant role i negotialing treaties with foreign
muofuuﬁbyuer;umgp}nmmibiﬁqfamﬁmbnormmm
Thc‘unpzl.on foreign mhwumuubecmsiduuinev:lwing any proposal for
altering fishing rights in the exclusive economic zome (EEZ). Although little foreign
mmngmﬁMMbwwmmmWhmtmm
1o be weighed. WNMMmmraﬁmmlﬂmM
meexlq\dec! lgmtmalsaw_lﬂdamyﬂiepmmﬁal for foreign-processing/domestic-
harvesting joint ventures in the three-lo-twelve-mile zone. Additionally, the
syqnbol:ceffectufhmhammgﬂnmwiu&nnu.s.mn:whichfaﬁn
nationals may harvest surplus stock must also be considered. ™

In the final analysis, however, the more compellin state interests predominate.
Tbediru_:ti_mpactorm;mdraummbafmmmmm
hm;muéhnutymunmmwmﬂnmwmm The state

much greater interests af stake and is, therefore, likely o enforce
appropriate regulations. e “

Mﬁuﬁmdwuwgmuwmmﬂ

+ . u“
cmw.uwdumﬂuﬂyﬁuhaehtwdnmmmu
an cffective way 10 promote the purposes of te Endangered Species Act™
bt_m'memagu!nmnoﬁmmmﬁnmwfeduﬂmm
Slmllmiy.a!lexlensimofmjuﬁdicﬁmcouldmhmﬂnmimw
zﬁwmmm“Myﬁawhmh&

marine mammal management authority is
s y is pursued by states like Alaska

216 Ballweber & Hildreth, suprs acte 201,

217, 16 US.C. 4 1531-1543 (1988). See supra ootes 60-62 snd sccompagnying text.

218 16 US.C. §§ 1361-1407 (1983). Ser supre Section OKD).
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The remaining living resource, highly migratory species, may also present a
problem now that the federal govemment has changed its position; Congress recently
amended the MFCMA 1o bring highly migratory species under its regulatory
authority, effective January 1, 1992,

Increased state control should be seriously considered, especially in light of the
Depariment of Commerce's past determination that the issuance of uniform federal
fishing regulations applicable beyond state territorial waters would not be appropri-
ate. ™ The substantial differences in both the kinds of fish caught and the
different fishing methods employed throughout the states™ undoubtedly presendt
a significant challenge to federal regulatory efforts. Those states with the ability 0
manage living resources effectively should. therefore. be given the opportunity to
adopt regulatory measures appropriate for their special circumstances.

G. Conclusion

Federal-staie conflicts can be successfully addressed by applying minimom
federal standards to stale and federal waters while allowing maore restrictive state
regulations 10 extend into federal waters. In those states where the capacity, interest,
and commitment necessary for efficient management of living resources is apparent,
there is no need to divide the termitorial sea into two zones (one-to-three and three-
to-twelve nautical miles ofTshore). These states will be able to implement
management policies, carefully tailored to their own special needs and circumstances,
through laws that are necessarily more stringent than the federal minimums. The
arbitrariness of the three-mile limit, on the other hand, would be appropriate where
a coastal state lacked the resources needed for designing and implementing rational
management of the area. Minimum federal standards would protect fragile resources
in the entire twelve-mile zone without unduly infringing upon stale sovereignty.
Granting states authority in the entire tervitorial sea. to twelve miles, would eliminate
many of the conservation problems that have occurred in the past. At the same time,
minimum federal standards would provide protection in those areas where the

219. Pub L No. 101627, 104 Stat 4436 (1990) (codified at 16 US.C. § 1801(bX1))

220, Ser State v. Bundrant, $46 P24 530 (Alaska, 1976), citing o a 1974 repon by the Department
of Commerce.

221. Joo M. Yan Dyke ot al., The Legal Regime Govering Alsskan Salmon 40 (A Repont 10 the
Univenity of Alaska Sea Grant Program, June 1988)
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adjacent state is unable or unwilling 10 act, as well a5 ineuri . -
of resources by greedy state fishing industr; a3 insuring against exploitation

V1. CONGRESSIONAL ALTERNATIVES FOR ADORESSING
OCEAN RESOURCE MANAGEMENT IN AN EXTENDED
TERRITORIAL SEA

Earlier sections of this article identified constituti iguits
created by the President’s Proclamation unilaterally m:;ddfg.ﬁ:ﬂ“m su;.s
Investigation of these uncerinties revealed intergovernmental and interagency
conflicts that will require important policy decisions, In formulating an appropriate
management regime, the legislative branch must consider the following issues:
equity, political feasibility, management capability, technical merit, and administra-
tive complexity. =

Under the heading of equitable considerations, it is im note
180,000 square miles of new “staeless™ U.S. lerrilory (ammnmelyw blhe sh::
Texas) was crealed by the Temitorial Sea Proclamation ™ Nearly all previous
cxpnﬁmofUnimdSmmrhayhnbdmmMcmﬁm
existing states. The five current exceptions are island commanities that have local
governments as authorized by Congress, either as a commonwealth (Commonwealth
ofthethemMmiunlslmﬂs.CunmonwuhhotMRiw)wamﬁuy
(Gm. Virgin Islands, American Samoa). In only a few instances has federally
acquired territory remained totally in federal hands. Midway, Johnston, and Wake
kmmadminhwbyﬂnbmmmtofbefm:ﬂuu’lammepﬁam
bmmclheyarequitcsmll.mmnnotbdn;devdopdﬂue.mdﬂzym
of national security value. The uninhabited guano islands of Navassa, Swan,
Howland, Baker, and Jarvis can also be distinguished because of their relative
isolation. Mislandsla:kanobviousadminimuivebodyahm&efedml
govemment; the same can be said for Palmyra and Kingman Reef. The extended
temmitorial sea is very different from these situations.

m Sff.q,L:nurde!ﬂW.Kudulerellmhundd.mdn" s Western States
TmiaidSuSMy(Halthll.lM)(mﬁkv'ﬂthlﬂon).

223, See Erwension of the Territorial Sea: Hearings an HR. 1405 Before the Subcomm. on
Oceanography and Great Lakes of the House Merchars Marine and Fisheries Comm._, 10151 Cong., 12t
Sess, 64, 65 (March 21, 1989) (Stement of Chnis A. Shafer, Chairman, Coestal Sutes Organization)
bereinafter CSO Testimony].
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Several commentalors have argued convincingly that control over the extended
territorial sea is now a purely domestic question, despite the fact that national
security interests prompied President Reagan (o expand the U.S. temilorial sea o
twelve miles.™ The extended territorial sea is undeniably linked 1o the adjacent
coastal states. These staies have direct and inherent interests in the management of
adjacent seas. The impacts of ocean development affect these states on ecological,
social, economic, and political levels. Under the current regulaiory scheme, the
burdens of development appear to be falling disproportionalely upon the coastal
states.

A proper consideration of political feasibility and administrative complexity
must first acknowledge existing inadequacies in (ederal ocean management. Present
inefficiencies in coastal and ocean management have produced conflicts that have
delayed the orderly swvey and development of promising ocecan resources.
According to Biliana Cicin-Sain and Robert Knecht, this growing intergovemmestal
complexity and conflict exists because prioritics have not been established. ™ The
polarized efforts of development and conservation interest groups bave crested 8
disjointed approach 1o management that lacks both clearly articulated over-arching
policies and coordination among the several agencies with planning and management

224 Alhough the following two stairments were made with regard to the 200-mds exchmive
economic zone, they apply ¢ fortion (o the extended territorial sea.

In 3 study prepared by the Coastal States Ovganization, COASTAL STATES AND THE U S. Excromve
Economic ZONE [hereinafier CSO STUDY] (April 1987), it was stated that the question of how lo mmags
the resources of the EEZ is s interaationally mcognized sovereign (is., domestic) matier, “ln terms of
U.S. federal law, this is s feadsmeatal change with potestially profound domestic consequences.” i =
14,

In Bruce A. Hardow & Richard Groaswalt, Recognitica of Hawsiian Junsdiction mnd Costrel Over
the Resources in its Exchmive Economic Zose: Challenge and Opporumiry (Report 1o the State of Hawaii,
January 1986) (bereinafier HARLOW REPORT], the suthors asgue that the separstion of the EEZ resource
regime from ather rights recognized in e intemational community bas invalidated the premise upon
which federal dominance was founded.

Alsa, in Edward A. Fizgenild, The Tidelonds Controversy Revisited, 19 ENVTL. L 209, 253 (1983),
it was nated that international considerations were imrelevant ia the domestic purposes of the Sobmerged
Lands Act Resowce management that does not conflial with the rights of other aaticns is, therefor, 8
wholly intemal matter.

225, Biliana Cicin-Sain & Robent Knechi, The Prodlem of Governance of US. Ocean Resowrces end
the New Exclusive Economic Zone, 15 OCEAN DEV. & InT'L. L 289, 301 (1985)

. .
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responsibilities. ™ The problem of clashing legal mandates was well il

. ustrated
wlunb;lgwmmuse&mhmfmairqmlitymmmm
ClgnAuAct"munaﬂewmdﬁranisﬁmﬁunoﬂdmdlwgas
projects that are solely regulated by Interior under the OCSLA =

Robert Knecht, Biliana Cicin-Sain, and Jack Archer™ wam

or outright failure 10 act, will prolong existing confusion andmu:::ir:e l:h’:
erl'ecu_ve_rms of existing federal ocean law, Similarly, the American Bar
Mm'shwdduSqumimmwdamiﬁeduﬂfwmm
th_mudabmhadedy.mﬂmhnpkm&ﬁouofﬁnhﬁhhlu
Fxm;n&:nm;lufwmﬂumofmmpdhmmnm
orm ge be imp ted. The question is whi several approac

should be taken? b " whieh of s

mwmmlmwmmlmpabmtydudiﬂmwwh
ocqpmm_emgmmcvalwedinﬂumaimhdﬂﬁmkle. The
political feasibility and administrative complexity of each approach are also
addressed, where appropriate.

16, Joha Noyes, United Sttes of America Presidestial Prociamanion Ne. S28: A 12 -Mile Terrisorial
Sea, 4 INT'L J. ESTUARDGS & COASTAL L. 142 (1989), citing Roben Knocht, Bilisns Cicia-Sain & Jack
Archer, Netiona! Ocesn Policy: A Window of Opportunity, 19 Oceax Dav. & et L. 113 (1988),

7. @ US.C. §§ 71401-7626 (1921),

228 O USC §§ 1331-1357 (19¢8). See generally, Knecht, Cicin-Saia & Archer, wois
a 122, mm&-hwchn'.wugsumauu-:?uAﬁ
byEuuCn.USAthnminnq&jmiunhyth:ﬁfnhCunlMuMOﬂ's
WWdthmUﬁthW%Ammlml
Section 3280)0) of the Clean Air Act, 42 US.C. § 7627(a)3) (1991 Sapp.), sow setharizes states
dp@bnﬁﬂmbmm*bmw The US. Eavironmestal
rmuuqmmnrmm.

229. Id. » 128,

paliy uUmmchNammsﬂimdhumhdhvu&-m vol
80. 2 (Amenican Bar Association, Summer 1989). »
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A. Coastal State Control

“It is neither feasible nor desirable for the national government to attempt to
represent all of the public interests in ocean activities beyond the temitorial sea "™
This position, adopted by the Coastal States Ovganization (CSO), is tied directly o
its interpretation of the following Executive Order on Federalism issued by President
Reagan: “In the absence of clear constitutional or statutory autharity, the presump-
tion of sovereignty should rest with the individual states Uncertainties regarding the
legitimate authority of the national government should be resolved against regulation
at the national level."™ Although the CSO tempered its recommendation 10
include the possibility of an equal federal-state parinership, it implicitly considered
primary state control (0 be the way 10 govem the extended (erritorial sea for the
broadest and best public good.™®

The demonstrated compelence of coastal states in managing both living and
nonliving resources in the adjoining ocean justifies exteasion of state authority 1
twelve miles. In its testimony to Congress, the CSO provided a lengthy account of
the coastal states’ wide-ranging experience in ocean resowrce management.™ The

231. From a Policy Staternent of the Constal States, sppended 10 C30 Tetimony, saprs sots 224,

232 CSO Testimony, supra note 224, m 73, referning to Execative Order Na. 12612 (Ocsoder 26,
1987}

23 /d « 14

234 (AN states bordering the termicorial ses have statutes governing mineral exploration and mining
on State lands. ... Ten Stales are currently participating wich e kmterior Department in joint
federal-state task forces. .. . The Governons of American Samen, Gearn, the Commonweallh
of Northern Marisnas {slands and Hawaii heve completed an asscssment of the importance of
the resources in the 200 mile Exclusive Econamic Zooe (EEZ) off their shores, and are in the
process of establishing sn EEZ Coordinating Council. For the lnst twelve years the coastal
Sistes have cooperated with the federal government and the privase secior . . . [under] the
Magnuson Fishery and Conservation and Management Act

Same coasta] States have Joag-standing laws for the developrent of ol and gas resources
within their coastal and territorial walens, . .. loag-slanding expertioe in & variety of pollation
programa, . . . coastal or ocean sanctuary programd, . . . [29] States, and possibly 30 by next
year, have fedenlly approved coastal zooe management programa. Histarie shipwrecks have
been managed by many coastal states for years, and under the Historic Shipwreck Act of 1988
all coastal States are now managing these “sational treasures.”

(continued_)
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estimony menuomd several areas of demonstrated coastal state ability, including
ocean mining, fisheries management, joint federal-state task forces, pollution control,
sanctuary programs, and coastal zone management. *[Flrom the perspective of Greal
Lakes States, States can and have managed aquatic resources very successfully over
arcas exlending far beyond twelve miles, "™

Suzanne Iudicello testified before the House Commitiee on Oceanography and
chaukumunSumothdcmmpmkuhrmpemh
balancing the goals of protection, conservation, and utilization through joint efforts
with the U.S. State Department (0 reduce foreign interception of salmon; through
exclusive management of shelf commercial rockfish, king and tanner crab, and troll
salmon in federal waters (spending ten times the outlay of the federal government
in the management of its regional fisheries); and through accumulated negotiation
experience with other states and foreign nations with regard o anadromous

4. (—continoed)

Scveral states bave developed specific ocean rescorce policy or mansgement initistives.
For cxsnple, Novth Carcline in 1964 complesed 2 comprebensive ocsan policy analysis, and
is preseatly preparing & repant an the econamic feasibilicy of mining phosphoraie deposits. .
.. Oregon is in the midst of preparing s ocean resources management plan, . .. Hawail has
legisiatively suthorized . . . implementation of 30 updated Ocean Resources Masagement Plaa.
.+ . bas abso initisted & program to evaluate poteotial impacts of masine mining industry, and
has prepared s cavironmental impact Ralement on ocean mining for the recovery of cobal-
rich manganese crosts off it shores. Legisheion is pending in the legislatures of Alssks and
Californis o inventory ocean resources aad establish state ocean management programs.

Since calering the Union e Grest Lakes Stmes have Bad eacivsive management
sutharity over exiessive areas of waier and sabmerged lands, and the squatic resoarces found
there . . . the shoriest State tesritorial water boundary is 21 miles offahore of Peaneylvania in
Lake Erig . . . Michigan . . . manages resowrces out, *9 scene Jocations, more than 72 miles .
. . [and] slome owns 37,500 square miles of submerged lands.

Tims from the perspective of Great Lakes States, Staies can and have mamaged aquatic
rescurees very soccessfully over areas eneading far beyond 12 mies. Further, we have done
10 i concent with 2 foreign counlry . . . the iplemational institstions crestied by the Great
Lakes Staies and Canada are lestznany 10 car sbility to manage OUF OWS fEI0UTES.

id s 11-12

208, id =12
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species.™ Further testimony indicated that the management capability of the
Alaskan govemnment has also been superior to that of the federal government in
some instances. The Alaskan government has issued nine active and 200 prospective
ocean mining leases off the Alaskan coast; the federal govenment has not issued
any. The Alaskan government also has a two-to-three year wailing period for a
predictable and consistent leasing schedule, while it takes five years for an oil and
gas lease sale 10 be issued in the three-to-twelve mile zone. In addition 10 reducing
administrative complexity (ko the benefit of oil companies), Alaskan management
incorporates betier environmental protection of the area. With regard 1o oil and gas
development, "Alaska can more efficiently and competenily manage this resource in
the three-to-twelve mile zone than can the federal govemment."™

Alaska also cites, through ludicello, the sound policy behind the 1953
Submerged Lands Act grant, stating that state ownership of the extended territorial
sea is equally valid. Furthermore, unified jurisdiction and ownership of the zero-io-
twelve mile zone makes sense for the coherent exercise of police power. Otherwiss
enforcement can be complicaied by the cross-purposes of federal and state agencien.
To avoid the problems of interstate squabbles, where each state seeks 10 protect its
own resources at the expense of other states, minimum federal standards couid be
developed. If these standards were also required to be consistent with stale law,
enforcement would be greatly enhanced. ™

B. Coasial States As Equal Managing Partners

As noted above, many coastal states have been willing 10 devole money and
talent to ocean resource management; the success of their eforts illustrates that some
states are quile competent 10 manage the vast resources of an extended tesritorial sea.
The variation in need among the coastal states, however, might warrant legislation
providing for optional participation by states in the planning and management of the

236 Exension of the Terrisorial Sea: Hearings on HR. 1405 Befere the House Comm. oa
Oceanography ond Great Lakes of the House Merchanrt Marine and Fisherics Comm., 1010 Cong., 1nt
Sess. B2, 85 (March 21, 1989) (statement by Suzanne ludicello, Assodste Direcier for Fisheries and the
Environment for Alasis).

237 id a8,

238, See McCoy, supra nate 205, at 46
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three-t0-twelve mile 2one.™ Optional pasticipation by a staie that has demonstrat-
ed ocean management capacity would be consisient with the principles of the Coastal
Zone Management Act. For coastal states like Hawaii, Alaska, Oregon, Washington,
Louisiana, and Texas, and for lemitories like American Samoa and Guam, the
existence of importamt resources and inierests highlights the need to develop a
management program. Coastal states with few resources or uses of immediate
interest, however, may not have a compelling need for altering the present arrange-
ments.

Govemnor John Waihee of Hawail has stated his belief that the two portions of
the territorial sea should be part of an integrated management process that is guided
byasmglecompdmweselolwpolicm. A necessary element of stae
control would be the elimination of the existing regime’s arbitrary (threc-mile)
memuonllbomdanu."' Waihee reports several examples of Hawaii's
leadership role in integrating ocean development 10 support the state’s position: the
existing local partnership between the state and its counties, an agreement signed
with the Secretary of Interior initiating the nation's first joint federal-state
management program regarding mineral resources in the EEZ, and the cooperation
between state/federal governments and the private sector in the development of
mﬁifuwmmumwmwumm«
Hawaii.

On equitable grounds, the people of Hawaii feel that culturally, hisiorically, and
economically, the ocean is theirs to value, respect, and nurture. National security
and international navigational inlerests are recognized, but these inierests are
consistent with Hawaii's legitimate concems: the proper siewardship of rencwable
resources, a fair return on the use of the ocean and its resources, the regulation of
ocean activities t0 protect public heaith and welfare, and planning for future use of
ocean resources and the growth of Hawaii’s economy.”® - These is no need 10 bind

239, Ocras [srues; Hewrings on Reaushorizstion of the Coastal Zone Mumagement Act, Hord Minersl
Resources in the Exclgive Economic Zons, Fisheries Izsurs, and Exiension of the Territorial Sea Before
the Howse Comm. on Merchani Marine oad Fisheries, 101st Cong.. 20d Session 86, 92 (Hosoluls,
Janvary §, 1990) (Stetement of Joha Waiee, Governor, State of Hawail) (hercinafier Wailee Statement].

240 /d u 2

241, /d u 9.

242 Id = 88.
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security and navigation 10 other interests in the ocean which can be more effectively
managed by the state that is most directly affected by them. In any event, “without
e[ccdveloalpanmpaummmcdacmon makjngpmcmmmmd *national
interest” justification is likely to overcome local opposition.”*?

Other studies indicate that participation is not an impossible goal. A study of
federal consistency under the CZMA™ noted that the requirement of federal-state
cooperation in coastal mnagememhumulwdmmmmmg with 97% of all
federal conmsisiency applications.® The figures presented provide reason o be
optimistic about the potential for increased federal-state cooperation, Nonetheless,
the authors concluded that the consistency requirement "should not be viewed as 2
gencral bromide for dealing with the fragmentation of management authority,” but
rather as a modest experiment in mandating inleragency and intergovernmental
coordination.” The approach should be seen simply as leading t0 more specific
analysis of the conditions and techniques that result in genuine collsboration.

Criticism by the federal govemnment of undue administrative complexity and
inconvenience, created by increased state participation, will be outweighed by the
environmentally sound decisions that result from increased review. The imteractions
between coastal states and their adjacent oceans clearly demand a prominent state
role in management of the extended territorial sea. Governar Waihee of Hawaii
suggests the creation of a “federal ocean resources council” consisting of the key
ocean agencies, such as the National Oceanic and Atmospheric Association, the
Environmental Protection Agency, the Department of Interior, and the Department
of Defense.® The council would be convened by NOAA, as needed, 1o assist
states in the development of management programs for the extended temitorial sea.
The operation of this council would improve coordination at the federal level, the

241, RosexT W. KNECHT, THE CoaSTAL STATES AND THE US. Exausive Econosac Zone 15
(CSO, Washingion, D.C. 1987).

244 Lowry, larman, & Machan, supra ocie 138,
245. Id u 38,
46 I/d = 3.

247, Waibee Sulcment, supra nate 239, & 93.
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lackolwhichhumadeinifrmrammmkwithmefedual;ovunmt
on ocean and coastal matters in the past.

muquﬂSmu&uﬁnﬁmMymmmly.m water
mwwmmwwwnauamguﬁm-
dent for shared decision-making.™® The concept of “shore-linked” impacts of
mdevdq?rna\tmmmehﬁsfunugingmemluofﬂummdfedu'al
goverments in occan management. In the past, the interests of the states and local
communitics have usually been projected from the shoreland seaward, and
lerminated arbitrarily st the boundary of state ocean waters. A moce appropriate
w.bowem.hbmﬁmdleloaﬂmoannﬁviﬁuMmjeuﬂn
effects and impacts shareward (0 the state coastal zone and sharelands. Loag-term
mmmfmﬂwmhﬁwmdmmﬂmmmgm
commitment of the shoreside support facilities, require the concurrent approval of
both the federal government and the involved coastal stages ™

C. Regional Management

A modified alternative 10 federal-state cooperation is the formation of aew, and
the expansion of existing, regional management schemes. A biue-ribbon panel
review of the MFCMA resulted in a recommendation that cooperative management
through regional councils be retained, but proposed separate fishery conservation and
allocation determinations.™ Under the modified scheme, comservation determi-
nations would be made by NOAA and allocation decisions by the regional councils.
By counteracting the administration's refusal o share decision-making autharity with
coastal states, increased participation would significantly redoce leasion between the

248 13 US.C. §#§ 1501-24 (1983).

28. Q US.C §f 9101-67 (1983).

230. CSO STUDY, supre nate 224, para. 2, m 20,
251, Id = 21,

252 Knecht, Cicin-Sain & Archer, supro note 226, at 126,
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federal government and the stases. The policy stalemate in oil and gas development
might have been avoided if the coastal states were given greater authority,™

Efforts to implement regional cooperation should be carefully formulated to
avoid compounding the already fragmented ocean management regime. Information
sharing and coordination must be promoted. In attempting to balance national and
regional interests, including the costs and benefits of ocean activities, the manage-
ment framework should also have the capability of ranking specific uses and
resources when necessary.™

D. Multple-Use Approach

The complex nature of the ocean as an interdependent ecological sysiem
provides much of the reasoning behind a third alternative, maltiple-use management.
The multiple use approach requires the establishment of clear legisistive guidelines,
possibly even priarities, (o govemn ocean management. For example, Oregon has
crafted an integrated regime for mearshore ocean management that includes
legislatively-set priocities, favoring living over nonliving marine resources in cases
where multiple use conflicts occur.™ Possibilities on the national leve! include
creation of a multiple-use federal oceans agency (or federal regional commissions)
for ocean management.™ This entity would have plenary suthority analogous 10
that of the Corps of Engineers in the Coastal Decision Framework.™ It would

253, Id = 125-26.

254 Cicin-Sain & Kneclt, supre oots 225, &t 315. See Alexander & Hmsca, Repionskizing Ecclusive
Economic Zone Management, in PROCEEDONOS OF OCEANS, 1984 (Marine Techaology Society, 1984),
and Gather, A Public Authority to Manage the Atlantic Outer Continental Shetf, 2 COASTAL Zong MOMT.
1. 5964 (1975) for other versions of the regional spproach.

255. Knecht, Cicin-Sain & Archer, npre note 226, &t 3], citing James Good & RicHaRD G
HILDRETH, NEARSHORE OCEAN MANAGEMENT IN ORBGON (Oregan Department of Land, Canservation
and Management, deall 1985)

256, Cicin-Ssin & Koecht, supro note 225, ot 312, Table 2.

257. The structure of the coastal decision famework involves decisionrmaking 2 all three levels of
govemment and involves muhiple agencies within each level Cenam agencies bave primary power over
certain aspects of 3 decusion, but only 3 secondary role in ather aspects of the decition. The Anny Corpe
of Engineens provides the balance of power a3 the ulimate decision sutherity, Over the yean, the constal

{continoed...)
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provide the forum for integrating the preferences of man ial '
o on pre y special purpose agencies

Ocunremmmdwocmmhig fluid, mobile, and intertwine over
great distances. lt'uclw'llmamimalchc”l:mdycxiﬂbummuhhof
meoeansysemandmezovmncm'smhnlmhloiummc
Instz.tcao{splitorsharedaumotitypaﬂa. For example, the Department of the
mmhaﬁnﬁsdicﬁonommmluwhilemmbmﬂouhuhiscﬁcﬁm
over them in the ocean.™ Because many of the most important ocean activities
traverse or impact all three jurisdictions (local, state and federal governments),
complexity is added (o the planning and management of these activities. Fusther-
mmmm&uwmudmmamuﬁm&qmﬁnw-
tionately on different jurisdictions, exacerbating inter-jurisdictional frictions. ™

The lack of a plenary law for ocean decision-making creates an organizational
vacuum in the ocean arera.  An important policy objective should be 10 £i this

vm;mmwdmhm'mb&mmmviewmkhhmﬂn -

haveX® The Corps of Engineers has general jurisdiction over cosstal waters, and
reviews all discharges of dredged or filled materials ™ The public interest review
pmmquﬁuwﬁdemhnddimufxmmamubm
Umun.bunﬁudamdwﬁmwmighﬂnfamm The
process is open to all public and private organizations and individumls, By law the

257, (.comtinoed)
Mhmhﬁqdmbp&mwuw#' trat and
envirmmental principles reflocting the prevalent societal valves of the times,

258 Mar J. Henhman The Coaste! Decision Making Framewort a1 & Made! for Ocesn Menagemens,
in PROCEEDOIGE, sxpre acte 182, « 92, 99.

239, Gcin-Sain & Koecht, npra vote 725, at 299.
260, Koecht, Cicin-Saim & Archer, nuprs note 226, at 134
261. Hersheman, supra note 258, o 96

262 Garret Power, The Far in the Chicken Coop: The Regulatory Program of the US. Army Corps
of Engineers, 63 VA L. REv. 503, 547 (1977,
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Corps must indegrate the objectives of 8 wide range of federal and state laws.®
The Corps acts as a clearinghouse o ensure that conflicts are identified and resolved
among the real parties in interest, requiring participants © try 10 resolve their
differences through negotiation and project modification™ The mutual education
and trading of information often facilitates trade-offs or at least the establishment of
guidelines for addressing problems that may arise in the fotwre. A general and
flexible system will allow regional experimentation and trial and error that will lead
to a system that arises out of real decisions and real circumstances.”

In addition 0 the problems of split and shared authority, numerous other faults
in the present ocean management system can be recited. Examination of conse-
quences 10 proposed ocean uses is biased toward protection or development
depending upon the particular [aw in question. Decisionmakers have few
oppostunities (0 debate overall pricrities or 1o make trade-off decisions. No one has
jurisdiction aver conflicts among different sectors (e.g., controversies swrounding
the Santa Barbara Channel, the Beaufort Sea, and the Georges Bank). Litigation
addresses only actual rather than potensial conflict, ofien excludes crucial viewpoints
because of narrowly defined rules of evidence, and involves damaging delays,
Decisionmakers are not encouraged to conduct advanced ocean planning. And
finally, the difficulty of estimating the impact of long-range activities ofien leads o
the preclusion of some uses and species from the ocean management regime.™™

In addition 10 the need 10 address organizational defects, the United States needs
lo understand better the interactions between marine ecosysiems and the impacts of
certain ocean activities, and also of the cumulative impacts reselting from multiple
ocean uses. At the very least, appropriations should be made 10 support the pursuit
of such knowledge. Meanwhile, 10 minimize the uncertainty caused by the
complexity of ocean processes, operationally-linked monitoring programs could be
used for new and existing ocean uses. Afier performing baseline studies, agreement
should be reached among the potentially affected interests on thresholds that trigger
pre-agreed changes in the operation of an activity. This approach would eliminate

263. Hershman, mupra scte 258, s 94-93.
264, Cicin-Sain & Knecht, sapre nose 725, st 302-08.
265. Hensheman, srupro notz 258, ut 96

266 Cicin-Sain & Knecht, supra note 225, & 302-305.
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The multiple-use approach will not be easy to implement and will take time 10
become fully operational. It has been recommended, therefore, that realistic Seld
testing of regional approaches (discussed suprg) might serve as a stepping stone
toward the greater goal of multiple-use ocean management™ This approach may
not reduce complexity in ocean management, but it may reflect all that we can
expect in a pluralistic society and under a federalist sysiem of government, where
democratic principles prevail ™

E. Revenue Sharing

Another way (0 placate coastal state opposition 10 federal management of the
extended territorial sca is to share the revenues obtained from resource exploitation
in the area. A proposal by Richard Litticton calls for sharing with ail 50 states™

Reallocation of resources would not change fundsmental fedcral-siase rights and<-~
duties, and a consequential increase of ocean awareness will accessarily sesult i -

better monitoring of oil and gas production. This approsch woald provide aa
immediate and more concrete mechanism for organizing e coastal zone fhan
abstract framework for future federal-stale cooperation. Establishing 3 siagie
decisionmaker out to twelve miles could directly resolve some federal-state tensions,
while reducing the intensity of other disputes by moving the focus of lension twelve
miles from shore,

In general, the states are clearly capable of managing the area. [Exiended
management is practiced by the Great Lakes states, Alaska, Florida, Texas, and
Puerto Rico. Active state participation in the administration of the oceans, coupled
with a positive program 10 mobilize coastal states’ industrial bases - which
facilitates the recovery and processing of offshore resources — could provide the

267. CSO STUDY, supra note 24, parn. 2, ut 2.
268. Cicin-Sain & Knecht, suprs sote 225, a 315,
269. Hershman, supro note 258, & 9.

270. See Litleton, supra nole 195 aad accompanying text.
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basis for equitable federal-state sharing of revenues.™ Hawaii's Governar, John
Waihee, has advocaied a 50/30 division between the federal government and the
adjacent state for oil and gas development as well a3 hard minerals.™ The
fundamental role of the coastal state in such an arrangement would be (0 provide a
cost-effective and reasonably flexible regulatory scheme that reduces the multiple
permit burden 10 a minimum.”™ This reduction in administrative complexity alone
might be enough 1o rally the support of industry and allow the states to present a
unified proposal for congressional action.

F. Statutory Modification and Other Action

The National Govemnors Association and Westem Governors have issued
resolutions suggesting that Congress mandste that each federal ocean agency analyze
the legislation goveming its programs and make a determination as (0 the extent 10
which this legislation should be interpreted 0 extend 10 the twelve-nautical-mile
limit of the temritorial sea™ Congress could then either accept and confirm
executive branch interpretations or modify the particular pieces of legisiation 1
conform 1o Congressional intentions. See also Section I of this article entitied “A
Survey of Statutes Referring 10 the Territorial Sea® for suggested modifications.

Other issues identified™ as topics requiring atiention include the removal of
gaps in the regulatory schemes involving hard minerals and ocean incineration;
providing for the identification of potential conflict; establishment of NOAA 2¢ an
independent agency; amendment of the OCSLA to provide greater protection for
marine and coastal resources and uses; and the incorporation of conflict resolation,
negotiation and joint planning procedures,

271, Hardow and Grenawalt, supra note 224, = 91.
T2 Waibee Stastement, supra nate 239, & 94.
273. Harlow wod Grunawalt, supra note 224, &t 96
274. Waibee Statement, supra note 239,

275, Cicin-Sain & Knecht, supra note 225, genenally: and Knecht, Cicin-Sain & Archer, suprs note
226, generally.
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G. Conclusion

The resolution of intergovemnmental and interagency conflicts is crucial to the
goal of efficient management of ocean resources. Although our understanding of
ocean processes is still far from complete, it is clear that our first generalion
approach (o management has become overloaded. The Territorial Sea Proclamation
provides a compelling opportunity (0 address the need for reform. Equitable
considerations require that the federal government share with the states the decision-
making authority it has assumed in the extended lerritorial sea

The possible approaches 10 improving our national ocean management effort
presented in this article are as follows:

(A) increase state control 10 twelve miles—state ownership would be subject
only to the federal navigational servitude for the constitutional purposes of
commerce, navigation, national defense, and intemational affairs;

(B) create a partership between the federal govemment and the willing and
capable coastal states;

(C) promote regional cooperative management schemes—~analogous to the
MFCMA regional councils;

(D) pursue a mulliple use approach—where competing values are balanced
by a federal oceans agency with plenary authority over U.S. waters;

(E) develop a revenue-sharing scheme in which federal dominion would be
maintained and the states would be placated with a secure source of funds;
and

(F) modify statutes individually, but comprehensively.

The individual policy approaches listed above are not meant 10 be exhaustive,
nor mutually exclusive. They are recommendations 10 be considered in formulating
an appropriate response 10 the lemitorial sea exiension. Until some comprehensive
action of this sort is taken, the potential for development of this important area will
never be achieved.



