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on 

H.R. 3842 
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EXTENSION AND ENFORCEMENT ACT OF 1991 

Before the 

Committee on Merchant Marine & Fisheries 

United states House of Representatives 

February 4, 1992 

Mr. Chairman, and honored members of the Committee, thank 

you for the privilege of appearing before you today to comment on 

H.R. 3842, the Territorial Sea and Contiguous zone Extension and 

Enforcement Act. I bring you greetings and Hafa Adai from the 

United states citizens of the Northern Mariana Islands, the 

newest member of the American political family. 
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Most Americans, of course, elect Senators and Representa-

tives to protect and promote their interests by voting on the 

legislation taken up by the Congress. OUr people are not blessed 

with that right -- so I feel it is my duty to make known to the 

Committee our view of the important legislation under 

consideration today. 

OUr people have always been ocean rich and land poor. For 

generations our people have counted on the bounty of the sea to 

sustain us. Our Commonwealth has only 176 square miles of dry 

land. One-third of our land is uninhabited, partly because 

recent volcanic activity has forced the evacuation of three 

islands. We have faith that control of our marine resources will 

be the foundation of our future economic development. 

For four centuries, we were occupied by a succession of 

colonial rulers who took possession of our land for their own 

use. We only achieved control of our po~itical destiny in 1976 

when we entered into our Covenant with the United States. \~hen 

we negotiated our political union with the United States, we 

insisted on two provisions in that Covenant that would free us 

from foreign domination. These were the guarantee of the right 

to govern ourselves, in Article I, and the return of title to our 
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ancestral lands, in Article VIII. During those negotiations, it 

was ' expressly agreed that all submerged ' lands, along with all 

other public lands"would return to Commonwealth ownership. 

Under our Covenant, the united states retained no claim to 

real property or submerged lands in the Northern Mariana Islands, 

other than a leasehold interest in some 18,000 dry-land acres for 

defense uses. The United states denied any intention to acquire 

additional property and agreed, if it became necessary to do so, 

to acquire the minimum amount and interest necessary. 

In 1979, one of our first acts of self-government was to set 

the boundary of our territorial sea at twelve miles. This is 

consistent with the United Nations Convention on the Law of the 

Sea and with President Reagan's Proclamation. 

H.R. 3842 is intended to implement Presidential Proclamation 

5928, which extended the territorial sea of the united States 

from 3 to 12 miles for international purposes. We strongly 

support the Proclamation of the 12-mile territorial sea. lie 

understand that the bill is not intended to change the boundaries 

or jurisdiction of the Federal Government, the States or the 

insular areas. Where boundaries are settled and jurisdiction is 

clear, the bill may avoid unintended changes in the status quo. 
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Because of the unsettled nature of our relationship with the 

United states, however, we are concerned that the bill might be 

read to dramatically limit the boundaries and jurisdiction of the 

Commonwealth in its territorial sea and contiguous zone. 

H.R. 3842 relies on the Submerged Lands Act to avoid 

jurisdictional confusion. Under that Act, the division of 

jurisdiction between the Federal Government and the States is 

quite clear. The Northern Mariana Islands, however, is not 

subject to either the Submerged Lands Act or the outer 

Continental Shelf Lands Act. The division of jurisdiction 

between our Commonwealth and the United states must be determined 

by reference to our Covenant with the United States. 

Unfortunately, so far, there has been little agreement 

between the Federal Government and the Commonwealth on this 

issue. At least one agency of the Federal GoverTh~ent, the state 
I 

Department, asserts that the United states owns all submerged 

lands surrounding our islands, right up ,to the beach. 

Pursuant to dispute-resolution mechanisms in Section 902 of 

the Covenant, we have tried, in good faith, to resolve the 

question of our submerged lands and other ocean jurisdiction. I~e 

raised these issues with a SpeCial Representative of the 
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President of the United states in 1987. In 1990, after eight 

rounds of consultations, we reached agreement with the 

President's Representative for federal recognition of our 

territorial sea and submerged lands jurisdiction. Unfortunately, 

the agreement has yet to be implemented. The state Department 

insists that title to our submerged lands rests in the Federal 

Government. 

Because of this dispute, for us H.R. 3842 is not 

jurisdictionally neutral. Sections 5 and 6 seem to be very broad 

expressions of Federal authority. Section 6 asserts the 

exclusive jurisdiction of the United States in the contiguous 

zone. This does not seem appropriate to our Commonwealth. The 

contiguous zone is a maritime zone in which the government can 

enforce its customs, fiscal, immigration and sanitary laws . 

Under our Covenant with the United States, our Commonwealth 

goverrJnent has authority in these areas. We are outside the 

customs territory of the United States. We administer our own 

customs, immigration and tax systems. Section 6 could be read to 

leave us with responsibility for these functions but no authority 

to enforce our laws in the contiguous zone . 
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section 5 says that the territorial sea is subject to the 

sovereignty and exclusive jurisdiction of the United states. We 

recognize that for . ~nternational purposes, as notice to foreign 

nations, this language is appropriate. We fear, however the 

language might be read as asserting an entirely new source of 

federal jurisdiction over the Commonwealth's waters. Such an 

interpretation would strip our islands of their territorial sea 

and leave our people with no submerged lands. We doubt if the 

"savings provisions" of section 9 will save us when the "title, 

legal rights, interests, jurisdiction and boundaries of the 

Commonwealth of the Northern Mariana Islands" are disputed by the 

Uni ted States Department o'f State. 

Mr. Chairman and honorable members of the Committee, I am 

sure that this bill is carefully designed to begin implementation 

of the expanded territorial sea without upsetting the 

jurisdictional balance between the Federal Government and the 

states. In the case of our Commonwealth, however, the 

jurisdictional implications of the bill outweigh all other 

considerations. 

You are all elected representatives of the people. Imagine 

trying to protect the interests of your constituents on this 

Committee without a vote. We believe that policy on the 
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resources and jurisdiction of our territorial sea should not be 

made without the consent of our people. We have in good faith 

followed the procedure set out in the Covenant to resolve these 

issues with the United states. Progress has been made at least 

with some Federal Agencies. I have asked my Special 

Representatives for the Covenant Section 902 Consultations to 

prepare a summary of those consultations to submit for the 

Committee's hearing record. If our union with the United States 

is to be a workable partnership, that procedure must be allowed 

to work. We respectfully request that the Commonwealth of the 

Northern Mariana Islands be removed from this bill until such 

time as the jurisdictional issues may be resolved by mutual 

consent. 

Thank you. 
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H.R. 3842 the Territorial Sea and Contiguous Zone 
Extension and Enforcement Act of 1991. 
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Department of Transportation, National Oceanic 
Atmospheric Administration, state gover~~ents, 
public witnesses. 
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Ttl ('xtt'utI Stntc ju ri~dict ion nVt'r sull1lwrgcrl lands 3ml 10 .tHo\\' ~t :1 1r!' to gr:lIlt 
, mineral leases in the cXll'mh.' d nrc:!. 

IN THE HOUSE OF REPRESENTATIYES 

J"XL\RY 16. 1991 -
~lr. BEXI>ETT introdueed the f!lllowing hill; which W:lS ref"rred juintly 10 the 

Committees on Interior and In; ular Affairs. the .Iudi,·iary. ,",,1 ~lrreh"1lt 
~larine nnd Fisheries 

A BILL 
To extend 8tate jurisdiction O\'er ,uhml't'ged lands nnd to allow 

States to grant mineml leases in the extended :1I'('a. 

1 Be it cllIIcled by fh e S CI/ulc li nd HOll .W! of J[('pl'cs(' l/lu­

'" tires of Ih e' United Stoll's of Alllen'iclI ill C UII!JI'/!88 asselllbled, 

3 SECTIO=" 1. SHORT TITLE. 

-! Thi~ A('! may he citl'ti as the "Coastal S tate" Extl'n ,: ion 

;) ,\ct of H)!Il". 

\j SEC.~. FIIWI:-;C.S. 

7 TIlt' C'''ngr('s~ find s :IS follows: 

<:: (I) In i';x('cuti\,(' l'roclamation ii!J:! :-;. issued on 

~) /)t'eclllher :!7. JDf\S . the President ('xtt'ndt·ti the hounti-

1/1 :lrie ~ of till' tt'rritoriai , 1':1 of the Cnitl'ti i"tatl'S froll1 ;-:l 
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nautieal miles to 12 nautical miles in accordance with 

intl'rnation:\! law. Howl'\"('r, the Proclamation did not 

address thl' effert of the exll'nsion on thl' territorial ju­

risdiction of the St;ites. 

(2) The coastal States have, with fl'w exceptions, 

jurisdiction oyer the land, air, water, and resources 

within their boundaries, which in most cases extend 

out into the oceallS 3 nautical miles. 

(3) The Great Lake States luwe jurisdiction over 

the land, air, water, and resources of their offshore 

areas up tq the border with Canada, which can range 

from 11 to SO nautical miles from the coast line. 

H) Some Gulf of Mexico States have jurisdiction 

oyer the land, air, water, and resources of their off­

shore areas out to 10.4 nautical miles from their coast 

line. 

(5) Thl' ron~tnl States-

(A) haye consistently demonstrated an ability 

to manage ocean resources "ithin their. jurisdic­

tion in a m:1llner consistent with the interests of 

both the Kation and the coastal States; 

(ll) h:we demonstrated both experience and 

skill a t balancing protection, consen"a tion, and 

utilization of thl' li"jng and nonliying rrsources of 

the OCC:ln; and 
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(C) are better equipped than the Federal 

Government, in terms of fiscal resources and ad-
.- -

ministrative abilities, to manage fisheries, mineral, 

and oil and natural gas resources within 12 nauti­

cal miles of their coast line. 

6 SEC. 3. EXTENSION OF STATE JURISDICTION OVER SUB-
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MERGED LANDS. 

-
The Submerged Lands Act is amended-

(1) in section 2(a)(2) (43 U.S.C. 1301(a)(2» by 

striking out "three geographical miles" the first place 

it appears and all that follows through "beyond three 

geographical miles" and inserting in lieu thereof "12 

nautical miles distant from the coast line of each such 

State"; 

(2) in section 2(b) (43 U.S.C. 1301(b»-

(A) by striking out "they existed" and all 

that follows through "extended or" and inserting 

in lieu thereof "appro\'ed and"; and 

(B) by striking ~ut "three geographical" :lnd 

all that follows through "Mexico" and insert in/! in 

lieu thcrcof "12 nautical miles or, in the case of 

the Great Lakes, to the international boundary"; 

and 

(3) in s(!etion -! (43 U.S.C. 1312)-

aun :;36 III 
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(A) by striking out "original coastal State" 

In th~ first sentence and inserting in licu thereof 

"coastal State admitted to the Union before the 

date of enac~ment of the Coastal States Extension 

Act of 1991"; 

(B) by striking out "three geographical" in 

the first sentence and inserting in lieu thereof "12 

nautical"; !!:nd 

(C) by striking out "formation" in the second 

sentence and all that follows through the end of 

the ~ection and inserting in lieu thereof "date of 

enactment of the Coastal States Extension Act of 

1991 may assert its · seaward boundaries to a line 

12 nautical miles distant from its coast line.". 

15 SEC. 4. DISPOSITION OF CERTAIN MINERAL LEASES IN STATE 

16 SUB~IERGED LANDS. 

17 (n) TN GBNBRAI,.-Any lea~e exeC!uten hy the Secretary 

18 ' o( the Interior under the Outer Continental Shelf Lands Act 

19 (43 U.S.C. 1331 and following) that is in effect on the date of 

20 the enactment of this Act covering an area within lunds 

21 transferred to States under section 3 shall remain in full force 

22 and effect until it expires pursuant to its terms or is cancelled 

23 pursuant to thc Outer Continental Shelf Lands Act. Subject 

24 to subsection (b). upon the expiration or cancellation of such 
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1 a lease. the State in whose territory the leased area is situat-

2 ed shall have the authority to grant lcases in such area. 
.. . 

3 (h) PROHIBITION ON USE OF LEASE PROCEEDS FOR 

4 COASTAL ZONE DEVELOPMENT.-A State affected by see-

5 tion 3 may not grant a Icase in the area transferred to the 

6 State under that section until the Secretary of Comm~rce 

7 determines that the State has an approved program or is 

8 making satisfactory progress in developing a program under 

9 rrection 306 of the Coastal Zone Management Act of 1972 

10 (16 U.S.C. 1455). 

11 

12 

(c) DEFINITIONS.-As used in this section-

(1) the term "lease" has the meaning gi\'en that 

13 term In section 2(c) of the Outer Continental Shelf 

14 

15 

16 

17 

Lands Act (43 U.S.C. 1331(c»; and 

(2) the term "coastal zone" has the Illcnnmg 

given that term in section 30 .. Hl) of the Constnl Zone 

Management Act of 1972 (16 U.S.C. 1-15:1( 1) . 

o 

ellll 536 III 
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H. R. 536 ~ 

To extend State jurisdiction over submerged lands -lind to allow States to grant 
mineral leases in the extended arelL 

J . 

, : ·\uJ ' ,~:.. .. 
IN THE HOUSE OF REPRESENTATIVES 

JANUARY 16, 1991 . - , " . 

I 

Mr. BENNETT introduced the following bill; whi~ Was referred jointly to the 
Committees on lnlerior and Insular AHair3, the Judiciary, and Merchant 
Marine and Fisheries ', ' ; : In .\. 

, . 

A BILL .-
To extend State jurisdiction over submerged lands and to allow 

States to grant mineral leases in ~~e extended area. 
i 

1 Be it enacted by the Senate and House of Representa-

2 tives of the' United Siaies of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. . f i · 

. ,.. . . 
4 This Act may be cited as the .. Coast .... l States Extension 

I • • •• 

5 Act of 1991". 

6 SEC. 2. FI!'IDINGS. 

7 The Congress finds as follows: ..• ,H i 

8 (1) In Executive Proclamation 5928, issued on 

9 December 27, 1988, the President extended the bound-

10 aries of the territorill.l sea of the United States from 3 

, 
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nautical miles to 12 nnutil'!l1 milt'~ in a(";' :; ~~'lnt'f.' with 

international law. Howeyer, the Proclamation did not 
.. < .. ;\ it.. .. ~_. 

address the effect of the extension on thE' territorial ju­

risdiq~ion of the States. 

(2) The coastal States have, with few exceptions, 

jurisdiction .. over the land, air, water, and resources 

within their boundaries, which ill most cases extend 

out into the oceans 3 nautical miles. 

(3) The Great Lake States have jurisdiction ovcr 

the land, air, water, and reso,!rces of their offshore 

areas up to the border ,,;th Canada, which can rangE' 

from 11 to 80 ,nautical miles from thE' coast line. 

(4) Some Gulf, of Mexico States have juri"Jiction 

over the land, air, watcr, and resources of their off-

shore areas out to 10.4 nautical miles from their coast 

line. 

(5) The coastal States-

(A) have consistently demonstrated an ability 

to manage ocean resources ,,;thin their jurisdic-

tion in a manner eonsistpn l with the interf.'~ts of 

both the Nation and the coastal States; 

(.8) have demonstrated both experience and 

skill at balancing protection, conservation, and 

utilization of the li,;ng and nonlh;ng resources of 

the ocean; and 

.IIR 536 11/ 
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(C) are better equipped than the Federal 

G o\'emment, in tenns of fiscal resources and ad­

'T1ini~tr:lth'e abilities, to man~ge fisheries, mineral, 

and oil and natural gas' resources within 12 nauti-, ,. 
cal miles of their coast line. 

6 SEC. 3. EXTENSION OF STATE JURISDICTION OVER SUB· 

7 MERGED LANDS. 

8 The Submerged Lands Act is amended-

9 (i) in section 2(a)(2) (43 U.S.C. 1301(a)(2» by 

10 striking out "three geographical miles" the first place 

11 it appears and all that follows through "beyond three 

12 ' geograprucal miles" and inserting· in lieu thereof "12 

13 nautical miles wstant from the coast line of Pflch such 

14 
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State'" , . I ... 

(~\ in section ::!(b) (43 U.S.C. 1301(b»-

(A) bv strikin .· out '''the) existed" and all . '" 
that follows through " extended or" and inserting 

in lieu thereof "approved and"; and 

(B) by striking out "three geographical" n::~ 

all that follows through "MeXico" and inserting in 

lieu thereof "12 nautical miles or, ill the case of 

the Great Lakes, to d ie international boundary"; 

and 

(3) in section -! (43 U.S .C. 1312)-

.UR 536 In 
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(A) by 5tr~;";l1g uut "original coa.stal Rtate" 

in the first sentence and inserting in lieu thereof 

"coastal State admitted to the Union before the 

da~e of enactment of the Coaslll.l States ::::xtcnsion 

Act of 1991"; 

(B) by striking out "three geographical" in 

the first sentence and inserting in lieu thereof "12 

n_autical"; ll.Ild 

(C) by striking out "formation" in the second 

sentence and all that follows through the end of 

the section ll.Ild inserting in lieu thereof "date of 

enactment of the Coastal States Extension ACl of 

1991 may assert its seaward boundaries to n lin!' 

12 nautical miles distant from its coast line.". 

15 SEC. 4. DISPOSITION OF CERTAIN MI!'1ER.\L LE.\SES I:-i STATE 

16 SUBMERGED LANDS. 

17 (a) IN GENERAL.-Any lease executed by the Secretary 

18 of the Interior under the Outer Continental Shelf Lands Act 

19 (43 U.S.C. 1331 and following) that is ~ effect on the date of 

20 the enactment of this Act covering an area \\;thin lands 

21 transferred to States under section 3 shall remain in full lUrce 

22 and effect until it expires pursuant to its terms or is cancelled 

23 pursuant to the Outer Continental Shelf Lands Act. Subject 

24 to subsection (b), upon the expiration or cancellation of such 

eHR 536 IH 

' .. 



5 

1 a lease. the State in whose territory the leased area is situat-

2 ed shall have the authority tn grant leases in such area. 

3 . (h) PROHIBITION ON USE OF LEASE PROCEEDS FOR 

4 COASTAL ZONE DEVELOPIIIENT.-A State affected by sec-

5 tion 3 may not grant a lease in the area transferred to the 

~ S!:ltr I1nder that section until the Secretary of Commerce 

7 determines that the State has an approved program or is 

8 making satisfactory progress in developing a program under 

9 section :.1nR of the Coastal Zone Management Act of 1972 

10 (16 U.S.C. 1455). 

11 (c) DEFINITlONS.-As used in this section-

12 (1) the term "lease" has the meaning given that 

13 term in section 2(c) of the Outer Continental Shelf 

14 Lands Act (43 U.S.C. 1:l31(c»; and 

15 (::!) the term "coastal zone" has the meanmg 

16 given thllt term :.. , .:lion R04(1) of the Coastal Zone 

17 Management .\r! nf HJ72 (16 U.S.C. 1453(1». 

o 
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l02n CO:-;'GRESS 
1ST SESSIO::-: H.R.3842 

, 

To extend the territorial sea and the eontig\lous zOne of the l"nited States . 
. . ( and for other purposes. 

IX THE HO"CSE OF REPRESENTj .. 1'IY'ES 

:\m"E)!BER 21, 1991 

I 

:\Ir. Jo;o."ES of :\orth Carolina (for himself. )11'. D.WIS. )Ir. STl:oos. )11'. 
Ht.'GIlES. :\11'. T.~l'zlx. )11'. HUBB.illD. and )lr. HERTEL) introduced the 
following bill: which "'as referred jointly to th~ Committees on )Ierchalll 
)Ial'ine and Fisheries. Foreign ~\ffairs. ""d the Juciieiary 

;,i\ BILL 
To extend ih.:' territoriai sea and th.:' l'Onrig11Ous wne Llf 

the Lnited Sliltes, allli for otJ1L'1' purposes. 

1 Bt it I.-I/llci(·c/ b!J fhe SCI/lite (llld [JUlIS£' uf ]'<'/11'< '''( I/ ta-

') lit·ts (.f/he l..'lIded States ojl Jmcrica ill COIl!JI'CSS l:s:wmhlu l. 

3 SECTIO;'; 1. SHORT TITLE. 

I SEC.:!. FI;';Dl;';GS. 



2 

1 (l) by Presidential Proelamati~n 5928 of Dc':" .... · • 
, , 

2 cl'lIlbCl' 27, 1988, the P,'esident ell.1;cnded the tcrri-
'< 

2 
I 1, 

3 torial ~c;l of the United States, and its territories ~3 ~ 

4 amI possessions
l 

from 3 to 12 nautical miles for the 4 
.-

5 prilllary PUlllOSC of advancing the national seclll'il~' 
-.. 5 

6 inter'csts of the United States; 6 . 
7 (2) that proclamation did not c.\.1;end or othcr- • 7 ' 

8 "ise alter Federal or State law; 8 

9 (3) under Article IV, section 3 of the Con-
9+ 

~ 

10 stitution, the Congress is responsible for making all 10 

11 lll'l'dful rules and regulations respecting the territory 11 

12 of the United States, which includes the land anel 12 

13 water of the territorial sea; and 13 

14 (4) it is in the interest of the United States to 14 

15 c:-..icnd its territorial sea to 12 nautical miles to pro- 15 

16 fl'ct offshore natmal resources, to establish a conrig:- 16 

17 llOIl S zone of 24 nautical miles for the further pre-· 17 

18 H'l."tioll of its territory, and to apply Federal law to , 18 

19 Iile maritime zone between 3 and 12 nautical miles, 19 

20 SEC, a. PURPOSES, 
20 

21 The pnrpOSCf> of this Act are- 21 

?? (1) to extend the territorial sea of the Lnite(l 22 

23 ;:';tafl'~ to 12 nautical miles for the purpose of Unite(! 23 

24 !::itat c-s sovereig"nty; , 24 
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, 3 , ' 

1 
... ~ • -I. +1..!.. ... 

(2) to. es£ablisl\ the eontiguous zone of the Unit-.., , 

2 ed" States at 24 nautical miles for the purpose of 
, 
n 
:l international and certain Federal laws; 

, 
4 (3) to c.'\.-tend the application of certain Fecleml 

5 :'Iaws to these new maritime zones; and 

6 (4) to authorize the conduct of a stud" of the . . 
7 adequacy of existing authorities for the management 

8 of Ihing and nonlhing resources in the e::-.1:ended ter-

9 . )'itorial sca between 3 and 12 nautical miles, 

10 -Be, 4, DEFINITIONS, 

11 

. ~ 
, " 

14 

!O 
,-
! I 

, .... 
!Q 

, , 
, .' 

.., .... 

, I _ .. 

As used in this Act, the term-

(1) "contiguous zone" menns n belt of sea ('on­

tig-uous to the outer limits of the territorial sea and 
~ 

extending 24 nautical miles seaward from the base-

lincs from which the breadth of the Territ.orial sea is 

Illcasurcd, , 

(2) "tcll'itOl;al sea of thc United StatL's" llwallS 

tJII~ tCI'I'itOl'ial sea of the United States as dcsl"l'ibed 

i ll P),psillpntial PI,tlC'lalll:ltion ;)028 ,If D"(','mh,')' :2., 

1 !)K8: alld 

(") "T' 't I .J !Ill .C( 

( '01 1111 Illll\\'l'a I t.1I of PuP)'t I) Hit'n. til,' C'OIl I II III 11\\"';1 It Ii 

, i' : he :\I!)'t lll~rn :,fa)'ialla", and ;Ill iI'ITITO),II'S :1111 1 

PI)SSl'ssiOIlS of the Ullit.l'd Statl's, 

·1 iI { : .. q.,:! III 
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1 SEC. 5. THE TERIUTORlAL SEA. 

2 (a t SOVEREIGNTy.-The territorial sea of thl' l ini1cl: 

3 Stnt~ 'is part of the United States and suhject to it!; !;O\'-

. 
5 (b) EXCLUSIVE -- ,1URISDlCTION 01" TI-IE l J ;-;-ITEJ) 

6 STATEs,-Exeept as provided by other law, the territoria l 

7 sea of the United States is subject to the exclusi\'l' juris. 

8 diction of the United States. 

9 (c) ApPLICATION OF DOlIlESTIC LAwS.-Except a," 

10 otherwise jJl'o\,ided by law, the territorial sea of the United 

11 States shall be the territorial sea of the United States i'o;' 

12 the purpose of laws enacted after December 30, EJ90. 

13 SEC. 6. THE COl\TIGUOUS ZONE: 

14 (a) E STA13LISHMENT.-The contiguous zone of tilt, 

15 l~ nited States consists of the belt of sea contiguous to the 

16 outer limits of the territorial sea of the United States nnci 

17 extellding: 24 nautical miles seaward from tht! base!i!lI:s 

18 of the Lniteu States 11elel'lllineu in acconlance \\i~i ! im o:: r· 

19 nat iollal law. 

20 (h ) EXCLUSIVE .TnmmICTIO:-: OF THE l':-:IT!:D 

21 S TATES.-Ex.::ept as prm'illed hy other bw, the con;:;:~1(\\1 ;' 

22 mJle of the l.;llited St.at.es i:; f;llbj ect to the exclusiw ,iu ;';s· 

23 d iet ion oftil e United States, 
. 

24 (I' ) .:\.l'I'LlC.\TIO:-\ TO DO:IlESTIC LA\\'S,-Exl'Cp; as 

25 otl ll'n\'isl' pl'O\ided hy law, the contil-'11011S zone oj;' till ' 

26 l ; nited Siatl'S, a!; {\('::;cl'i!Jcd ill subsection (a) of iili ~ ~('('. 

·IIH 31"2 III 
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1 t ion, shall be the contiguous zone of the United Statcs 

S :or the purpose of laws enacted after December 30, 1990. 

" .:J 

4 

5 

6 

7 

n 

" 
9 

10 

S!!:C. 7. CONFORMING AMENDMENTS • • 
- ~(a) FISHERIES AND WILDLIFE ENFORCElIIENT.-(l) 

Section 3 of the Marine Mammal Protection Act of 1972 

(16 U.S.C. 1362) is amended by adding at the end the 

following: 

"(15) The term 'import' means to land on, 

bring into, or introduce into, any place subject to the 

jurisdiction of the United States, including the terri· 

11 torial sea of the United States, whether or not such 

:2 landing, bringing, or introduction constitutes an im· 

14 

15 

16 

17 

portation within the meaning of the customs laws of 

the United States. 

" (16) The term 'territorial sea of the United 

States' means the territorial sea of the United 

States as described in Presidential PI"oclamatioll 

18 5928 of December 27, 1988.". 

(:2 ) Section 3 of the Endimgered Spc(;ies Act of 1nn 

: 0 (Iii U.t:i.C. 1532) is amended-

21 (A ) by adding at the end the following: 

22 " (22) The tCI'm 't.erritorial sea of the U lIitl'd ' 

23 States' Illeans the territorial sea of the United 

24 ~tates as described in Pn'sidentiai Proclamation 

25 5928 of Deccmber 27, 1988."; and 

"1m 3.~12 III 
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1 -.... (B) III paragraph (10) by inserting- "indudill l,[ 
"'" r f -> .... 

2 'the tcrritorial sea of the Unitcd Statcs," after "i ll' 

3 risdictiou of the United Statcs,". 

4 (3) Section 303 of the Antarctic Marinc I,iying- Ht·-

5 sourccs Convcntion Act (16 U.S.C. 2432) is amclldecl-

6 

7 

(A) by adding at the end the followiug: 

"(12) TERRITORIAL SEA OF TIlE UNITEJ, 

8 STATES.-Thc- term 'territorial sea of the United 

9 Statcs' means the territorial sea of the United 

10 States as described in Presidential Proclamatioll 

11 5928 of Deeember 27, 1988."; and 

12 (B) in paragraph ' (7) by inserting "indudil1~' 

13 the territorial sea of the United States," after "jn-

14 risdietion of the United States,". 

15 (4) Section 101 of Publie Law 89-702, popularl:: 

16 known as the Fur Seal Act of 1966 (16 U.S.C_ 115] ), 

17 is amcnded-

18 (A) by adding at the end the follo\\-ing: 

19 "(n) The term 'territorial sea of the Uilited St:li t's' 

20 means the territorial sea of the United States as cIcscribl'd 

21 in Presidential Proclamation 5928 of December ~ , _ 

22 1988."; and 

23 (B) III subsection (e) by inserting "iucludill;; 

24 the territorial sca of the United States," UftCl' "jll-

25 risdiction of the United States,". 
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(5) Section 2 of the L~cey Act Amendments of 1981 - .. ... 
. ~ .: !' U.S.C. 3371) is amended-

• (A) by adding at the end the following: 

" ' (k) The tcrm 'territorial sea of the United States' 

:: :~e:ms the territorial sea of the United States as described 

) in Presidential Proclamation 5928 of December 27, 

7 1988."; and 

(B) III paragraph (b) by inserting "including 

the territorial sea of the United States," after "sub-

ject to the jurisdiction of the United States,". 

..... - ,~ 

(6) Section 2 of the Northern Pacific Halibut Act of 

:2 (16 U:S.C. 773) is amended by adding at the end 

"(h) 'ImpOlt' means to land Oil, bring into, or intro-

'cit C iIHO, any place sUQject to the jurisdiction of the Unit­

- '-Ii :->tates, including the territorial sea of the rnited 

- ! SrnT.Ps, whet her or not such landing, bringing, or introuuc-

- ' ~'lIl ('ollstitutes an importation ,,~thin the meaning of the 

.;~,: : I j!l : S la\\'s of the United St:ates. 

., 
"(i) "l'el'l'itm'ial sea of the United Statl'''' nlL',IllS thl' 

"I'~'i l orial ~;ea of the United States us deseribl'd in Presi-
." 

: t'lIl iai PI'(ll' lall1ation ;;!l28 of December :27, InSS .... 

(7) 8t~ (·ti()1l 3 of the :'Ila:;nuson Fishery Consl' l'\'atillll 

::.." , :11 11 ;,Ian:q!l'mcnt Act of 1!J76 (16 U.S.C. 180:2) is amend-

25 t·d ;).\. adding at the cnd the follO\\ing: 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

8 

"(33) 'Import ' means to land 011, In'ing info, n!' .. 
,. 

illtroduce into, allY place subjeet to the jnri1;dic;t.i oJ I 

of the United Stat.es, inelllding the ten~it.()rial :';(';: n:' 
. 

the Ullited States, whether or not snch la 1lI1ill 1-(, 

bringing, or introduction constitutes an import.ation 

within the meanillg of the customs laws of'the Ullii,' 

ed States, 

"(34) 'Territorial sea of the United St.ates' 

means the territorial sea of the United States as d\;· 

scribed in Presidential Proclamation 5928 of Decem· 

ber 27, ,1988.". 

' (b) OCE.-u'\' RESEARCH .~"'D MANAGEMENT.-(1) Sel" 

13 tion 203 of the National Sea Grant College Program Act. 

14 (33 U.S.C, 1122) is amended by adding at the end the 

15 follo\\ing: 

16 

17 

18 

19 

20 

"(16) The term 'territorial sea of the Uniteci 

States' means the territorial sea of the United 

States as described III Presidential Proclamation 

5928 of December 27, 1988.". 

(~) The Marine Protection, R€search, and Sall(" 

21 tuaries Aet of 1972 (33 U ,S.C. 1401 et seq.) l ~ 

22 umcnded-

23 

24 

(A) in section 3 (33 U.S.C. 1402) by adding :Ii 

the end the following: 
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" (11) 'Territorial sea of the Unitcd States' means the 

': ':w]'ial ~ea of. the United States as descl'ibed in PI'esi­

!;: ;::i Proclamation 5928 of Decembcr 27, 1988."; 

.~' :B ) ill section 100(b) (33 U.S.C. 1411(b» by striking 

,',v h'e" and inserting "24"; and 
, 

(C) in section 302(3) (16 U.S.C. 1432) by in-

selting "including the territorial sea of the United 

States as described in Presidential Proclamation 

;) 9:28 of Dccember 27, 1988," after "jurisdiction,". 

(:3 ) Section 4101 of the Shore Protection Act of 1988 

.j :] U.S.C. 2601) is amendcd by adding at the end the 

. i 'o"'I' jjO" 
'- ~ ,. :::.' 

"(8) 'tcrritorial sca of the Unitcd States' means 

the lclTitorial sca of the Unitcd States as described 

:n P residential PI'oclamation 5928 of December 27, 

EJ8S." . 

( .j. J(A) oectioll 3 of the Ocean Thermal EnCl'g:--' COll­

"'I's io ll Act of IBSO (42 U,S.C, 9102) is amended-

ii) ill paragraph (-1 7) h,\' stJ'iking' "alld" aftcr 

1 !It ' sl'llIicolon at the end; 

(ii) in paragTaph (18) hy striking' the period 

I . . " I" I :11 1( IIlsl~ rtll1g- ; am ; al\( 

(iii) hy adding' at the end the following: 

" (.l !J) The term 'territorial sea of the United 

25 :-'t<ltes' means the tel'l'itorial sea of the United 

J J J: :1,::; .J.:! IH--~ 



1 

2 

3 

10 

States as described In Presidential Prcelamation 

5928 of December 27, 1988.". .. -" 
(B) Section 403(b)(2) of that Act (42 U.S.C. 

4 9163(b)(2)) is amended by inserting "or within the arca 
. ~ 

5 between 3 and 12 nautical miles from the baselines of the 

6 United States" after "the ten'itorial sea". 

7 (c) COAST GUARD ENFORCEMENT .Al\'D VESSEL 

8 SAFETY.-(l) Section 10 of the A:t of March 3, 1899 

9 (popularly known as the Rivers and H::trbors Appropria-

10 tion Act of 1899; 33 U.S.C. 403), is amenrled by adding 

11 at the end the following: "For purposes of this seetion, 

12 each of the terms 'waters of .the United States', 'water 

13 of the United States', and 'navigable water of the Uniterl 

14 States' includes all waters of the territorial sea of the 

15 United States as described in Presidential Proclamation 

16 5928 of December 27,1988.". 

17 (2) Section 7 of the Act of IVlarch 4, 1915 (popularly 

18 \;:nO\\11 as the Rivers and Harbors Appropriations Aet of 

19 1915; 33 U.S.C. 471) is amended by adding at the end 

20 the following: "For pm'Jloses of this section, the term 'nay-

21 igable waters of the United States' includes all waters of 

22 the territorial sea of the United States as deseribed in 

23 Presidential Proclam-ntion 5928 of Deccmber 27, 1988.". 

24 (3) Section 3 of thc Vessel Bridge-to-Bridge Radio-

25 telephone Aet (33 U.S.C. 1202) is amended-

-1m 3St2 III 
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1 
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11 
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(A) in paragraph . (2) by striking "and" after 

the semieolon at the end; 

(B) in paragraph (3) by striking the period at 

4 the end and inserting "; and"; and 

5 

6 

7 

8 

9 

(C) by adding at the end the following: 

"( 4) 'Navigable waters of the United States' in­

cludes all waters of the territorial sea of the United 

- States as described in Presidential Proclamation 

5928 of December 27, 1988.". 

10 (4) Section 102 of the Ports and "Waterways Safety 

11 Act (33 U.S.C. 1222) is amended by adding at the end 

12 the following:" 

13 " (5) 'Navigable waters of the United States' in-
-

14 eludes all waters of the territorial sea of the United 

15 States as described in Presidential Proclamation 

16 5928 of December 27, 1988.". 

17 (5) Secliou 3 of the Deepwater Port Acl of 197-1 (33 

18 U.S.C. 1502) is amended-

19 

20 

21 

?? 

23 

24 

25 

(A) in paragTaph (6) by insClting an Opl'lll llg 

parcnthesis before "including" the secolld place that 

word appears; 

(B) ill paragraph (18) by striking ";1ml" after 

tllc scmicolon at the end; 

(C) in paragraph (19) by striking the period 

J . ." d" I <1111 IIlsmtmg ; an ; all( 
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3 

4 

5 

6 

7 

8 
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12 
, , 

(D) by adding at the end the foIlO\~'ill~: 

" (20) 'territorial sea of the Uni ted :-\1 ;:1 ,·s · 
..... -

Illl',UlS t.he tel'l'itOl'ial sea of the Ulli1!!d Swtl'S ;I ~ ,i, ·· 

sl'l'iLed ill Presiuelltiul Proclamation i} !J 2 ~ of 1)"" "1,,· 
, ~ 

ht?I ' 27, 1988; and 

"(21) 'contiguous zone' has the mCilllll l ,~' 

term has in the Territorial Sea and ContigTlOns i :"III' 

E:-..i;ension and Enforcement Aet of 1991.". 

(6) Section 2 of the International Nayigatiollid }tId"" 

10 _-\ct. ot' 1977 (33 U.S.C. 1601) is amended-

11 

12 

13 

14 

15 

16 

17 

18 

19 

(A) in paragraph (1) by striking "and" m'".':· 

thc scmicolon at thc end; 

(B) in paragraph (2) by striking the IJl'l'iod at 

the end and inserting "; and" ; and 

(C) by adding at the end the follm\ing': 

" (3) ·tcrritorial sea' means the tClTitorial Sl'; ' , . : 

the United States as described in Prcsidential 1'1'<'<: ' 

lamation 5928 of December 27, 1988.". 

(7) Section 2(a) of the Act to Prcycnt P ?lIntion from 

20 Ships (33 U.S.C. 1901(a» is amended-

21 

22 

23 

24 

25 

(A) in paragTaph (8) by striking "anel " ;ir'l0r 

the selllicolon at thc end; 

W) ill paragraph (9) by striking tIle Jlcl'ill(~ ;11 

the elld and inscrting "; and"; and 

(Cl by addillg' at the cnd the follmdllg: 

-lilt :~I~ II I 
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"(10) The term 'navigable waters of the United 

-
States' includes all waters~of the territorial sea of 

the United States as described in Presidential Proe-

, lamation 5928 of December 27, 1988.". 

(8) Section 1001(35) of the Oil Pollution Act of 1990 

(33 U.S.C. 2701(35)) is amended by striking "3" and in-

7 serting "12 nautical". 

8 (9) Section 4370 of the Revised Statutes of the Unit-

9 ed States (46 App. U.S.C. 316(d)) is amended by adding 

10 at thc end the follo\\ing: "For purposes of this subsection, 

· 11 the tcrm 'territorial waters of the United States' includes 

!2 all waters of the territorial sea of the United States as 

13 described in Presidential PI'oclamation 5928 of December 

14 27, ]988.". 

15 . (10) Section 2301 of title 46, United States Code, 

16 is aillended by inserting "(including the territorial sea of 

17 r ile United States as described in Presidential Proelam<t-

is ;ion ;) 928 of December 27, 1988)" after "of the l'nitell 

_9 :-;j atcs" . 

...... . -, -., ( 11 ) 8ediun -llO:! (e) of title 46, l"nitcu S tatl's Colle, 

:: ; I:; ;1IJ1cllcied h? strikillg' "on the high seas" allli insertillg' 

-" ·'bl'.\'OIHl:l lIalltical miles from the baselines from which 

""! "') 1 -
--' , oil' t l~ ITitol'ial s!!a of the United Stat.es is measl1I'cd detel'-

~4 iJlilit'd in aecorciallce with internatiollallaw". 

"1I1l : ~",1~ III 
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1 (l~) Section 4301 of title 46, Uuitcd St'ltC!{ ( 'iJd, '_. . . • 
2 is HnlclHled by adding at the end the following: 

3 "~(Ill For purposes of this chapter, the term ' W;J \( ' I ~: 

4 subject. to the jmisdiction of the Ullited Stat.es' illt"llIti,·" 

5 all watl'rs of the territorial sea of the United 81:11 t ' ~ ; <I " 

6 described in Presidential Pl'oclamatioll 5928 of Dl'e( ~ llIb l! 1" 

7 ~7, 1988.". 

8 (13) Section 4502(a)(7) of title 46, United 81;lte:< 

9 Code, is amended by striking "on vessels that operaie 01 ; 

10 the high seas" and inserting "us required by regulation~ 

11 prescribed under section 4102(e) of this title". 

12 (14) Section 4506(b) of title 46, United States Code, 

13 lS amended by striking paragraph (2) and inserting the 

14 follo\\'ing: 

15 

16 

17 

18 

19 

20 

21 

22 

"(2) is operating-

"(A) in internal waters of the United 

States, or 

"(B) \~;thin 3 nautical miles from the 

baselines from which the territorial ' sea of tli,· 

United States is measU/'ed determined III ae-

cOl'dance \dth international law.". 

(15) Section 8502(a)(3) of title 46, United Statl'S 

23 Code, is amended by stril\ing "on the high seas" and ill-

24 serting: "beyond 3 nautical miles from the baselines from 
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1 ·.\-!lieh the territorial sea of- the United States is measmcd 

,~ . k'Termined in accordance with intcrnationalla",.". 

(16) Section 8503(a)(2) of title 46, United States 

4 Code, is amended by inserting before the period at the 

5 ~nd the following: '\,ithin 3 nautical miles from the base-, 

6 lines from which the territorial sea of the United States 

7 is measured determined in accordance with international 

S hni;,". 

9 (17) Section 1 of title XIII of the Act of June 15, 

10 191., (50 U.S.C. 195), is amended-

(A) by inserting "(a)" before "The term", and 

(E) by adding at the end the follo\\ing: 

" (b) As used in this Act, each of the terms 'territorial 

14 \\";ncrs of the United States', 'waters, continental or insu-

: 5 ::11'. snbjeet to the jurisdiction of the United States', and 

: 6 '\\-:1ters within the jurisdiction of the United States' iu-

17 <:indes all waters of the territorial sea of the United States 

: S : ~ s described in Presidential Proclamation 59:;8 of Dl'cclll-

'-. ". -, - 1"S8 " ' . _ i. tll .. 

(ti l :\IERCILu'\T i\L\HI~E LA\\"S.-(1) ~el·ti lin '27 of 

~ lerehant l\iarinc Act, 1920 (-l6 App. l:.S.C. S83l is 

,: :I ' ~ l1 tied by inserting aftel' "in the Ullited States." the 

:3 ' ii'st time it appears the follo\\~I1g': "illdmling p<> illts In 

:.; ; !I t: territorial sea of the United States as described m 



I 

]6 

1 Presidcntial Proclamation 59:28 of' Decemhel' 27, ] !IS,~. 

2 I,, ' 
aliI : 

3 (:2) Sl'ctioll 2'iA of the l\lcrchallt l\larillc Ad. ] !1:':1l 
. 

4 (·:Hi App. U.S.C. 8&3-1) is amcnded by inscrtillg ai"tc r 

5 "hetwcl!n points ill the United States," thc followillg': "ill-

6 eluding points in the territorial sea of the Unit.ed St.at.es 

7 as described in Presidential Proclamation 5928 of De!"!!!I1-

8 ber 27.1988, and" .. 

9 (3) Section 2101 of title 46, United States Cod!!, IS 

10 Hmended-

11 (A). by redesignating paragraph (17a) as para-

12 graph (17b); and 

13 (B) by inserting after paragraph (17 ) the 1'01-

14 lo\\ing: 

15 "(17a) 'navigable waters of the United States' 

16 includes all waters of the territorial sea of the "Cnit-

17 cd States as dcscriLed in Presidential Praclam fl tinn 

18 59:28 of Decembcl' 27, 1988.". 

19 (4 1 The first section of the Shipping Act, Hl1[i (-Hi 

20 "\pp. L.S.C. SOl) is fllllcndcd in the fil'st filII paragrupil 

21 (relating to the definition of the term "common carrier 

22 b.'- water in interstate eOJ11l1lel'cc")-

23 (A) by striking "on the high seas" and inserl -

24 illg- "beyond the territorial sea of' the Unitell StHte~; 
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as descdbed in Presidential Proelrunation 5928 of 

December 27. 1988."; and 

(B) by inserting "on" before "the Great 

Lakes". 

(5) Section 511(a) of the l\Ierehant Marine Act. 1936 

(-:1:6 .-\.pp. U.S.C. 1161(a)) is amended in clause (3)(A)-

(A) by striking "on the high seas" and insert­

ing "beyond the territorial sea of the United States 

as defined in Presidential Proclamation 5928 of De-

cember 27. 19S8."j and 

(B) b" inscrtinO' "on the" before ' ;Grcat 
.' 0 

Lakes". 

13 SEC. 8. RESOURCE MANAGEMENT STUDY. 

14 (a) GJu .,\T.-The Under SecretarY of Commeree for 

15 OCellUS and AtmosphCl·e. acting through the Direeror of 

16 the :\ational Sea Grant College Program. Illa:,' aIYard a 

17 l'olll pcti tin! grunt in fi scal year 19D2, in accordalll'c ,,;th 

I S section 20-:l: (a ) of the National SEa Grant ColIl'g'c 1'1'0' 

.9 ~"'; 1I 11 "\ <.:\ (:3 3 C.S.C, 11 24 (a )) in the all lOllilt. of $l tJ O.llOO. 

-~ ;i l"d i\'illg' n'sl)nn'e~ within t he terri ro rial Sl!<l of till' L"lIitl'd 

_.l . 1;11,·" ]'l!I\\'l' l! Il:~ and 12 n<tllticalllliles. 

-- ~ " (hl '\ IEETI ~LT.-To cOll1plctl! the s tntly ;Inthnrized ill 

~J ' 1 ;i,~" t 'l i ,, " l il ), ti ll! g'ralltee llIlIle T' this sc(;tioll shall l:1J1l ' 
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1 WII" :It least olle puillic mcctiug of I'cpl'cscntatiYl's c,f' il!- ... • 

2 It'l'cst''d Fl'cI!'ral <Il!t'lll,ics, (:oastal Statcs, the )ll'i\':lI,' sc"" 

3 till'. :\lId l~II\' ir'onnll'J1tal ul'l!anizations. 

4 " (t') HEl'OHT.-'l'he grantee under this sc·c:t.ioll sha ~i 

5 l'ompletl' a stud~' with thc 1,.'1·:tIlt. aut.llOl'izccl ill suIIS"C'liol! 

6 (a) and I1rO\'idl' a report. on t.he finclilll--"S of 1.111' st Ilel:: I" 

7 thl' C'llllg'l'l'SS, thl' l'l'csielcnt, and, upon requcst. th e )J1iI>li ,·. 

8 Ilot latcl' t.han ]~ months aftci' the datc of thc awal'd or 

9 tlil' .!!l':lllt. 

10 "(ll) DCPIXITJO:\ .-For purposcs of this seetiol i. til ,· 

11 t,'rm "l'oastal State" has the meaning that if!l'IIl hilS 110 

12 ~l'etion :30·,1(4) of thc Coastal Zonc ?lImlHQ'cll1ell1 _.\,., ,.; 
~ 

I ~.J 1'1-" ' If'l-SC' ] '-"(')) .' j _ ~ } •• • ."±;)'J,. • 

14 SEC. 9. SAVINGS PROVISlOK. 

]5 " (a) 1:\ GEXERAL.-f:)ections 5 anel (j of ihi!:' ~\ (.: d, 

16 not at'r'CC'i tlll' title. lCf!'al ril!'hts. intCI'CSTS. jl1l·isdici.iOIi. :i! ''-. 

17 il()11ll(laries of th.:· States, the COJ1lmol1\walth or 1'1!" " ; " 

18 1 :i l'o. I he C'OIllIllOIl\\'l!,dth of the :\' or! hem ::1101 I'ii\llil 1,· 

19 1;ll l1 i-. (I:' all~' ntill'r tt'ITitory or posscssioll of tl](' l'J>iTl:d 

::'1 " !In EFFECT !,l:\ U'J'IIEI-: LA\\·:';.-Execpt ;IS 1'1''' ''- , . ' 

")'1 i.:: th.· ;lIl1ellrllll l'lH~ 111;111,· h~' sct'tioll I. st'(·tit'lI~ .-, ;:1. ' : ' 

~3 ,," Iii ' " .\,.; d .. 110! atT,"'\ IIII' OIlltliul'il.'· of lilt' Fl,d"I'; Ji l " .. 

~5 I',·S' IL ' ;·'·" " WiTliill tli(' t( 'J'I'itoJ'ial Sl':1 of lli,' lillil('d :--:; : ; , 

• 
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1 ;I S sneh authOl'ity cxistcd twior to the dilte of thc cnact­

., IlIl'nt ot' this Act, 

" 3 "(c) INTERl\ATIOXAI, LAw,-Nothing III this Act 

- -- ~- - . 

(1) the right of innocent passage through the 

tCl'I'itorial sea of the United States or the ri"'ht of e 

7 transit passage through or O\'er international straits; 

8 

- r, 
-'-' 

) , 
~ .:.. 

01' 

(2) the determination, in accordan('e \\;th inter­

national law, of an~' maritime boundary \\;th a ror-

eign nation or a forcii.,'11 jurisdiction, 

., ~';::C, 10, IMPLEMENTING REGULATIONS, 

Each F cdcml agcnc~' that administers a Ia\\' :l1uendcd 

,_ ; ,\' section 7 shall promptly promulgate all rcgl11atiollS nce-

'.i:a I'Y to implcnlC'llt this .-'I.et, 

o 
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OPENING STATEMENT OF THE HONORABLE WALTER B. JONES, 
CHAIRMAN, COMMITTEE ON MERCHANT MARINE AND FISHERIES 

AT A HEARING 
ON 

H. R. 3842 . 
THE TERRITORIAL SEA AND CONTIGUOUS ZONE EXTENSION 

AND ENFORCEMENT ACT OF 1991 

. TUESDAY, FEBRUARY ~ 1992 

TODAY, THE FULL COMMITTEE ON MERCHANT MARINE AND FISHERIES 
HEARS TESTIMONY ON H.R. 3842, THE TERRITORIAL SEA AND CONTIGUOUS 
ZONE EXTENSION AND ENFORCEMENT ACT OF 1991. I INTRODUCED THis 
BILL, ALONG WITH OTHER MEMBERS OF THIS COMMITTEE, LAST NOVEMBER. 

THE PURPOSE OF MY LEGISLATION IS TO BEGIN TO FLESH OUT A 
PROCLAMATION PRESIDENT REAGAN ISSUED IN 1988. THE PROCLAMATION 
EXTENDED THE TERR~TORIAL SEA OF THE UNITED STATES FROM 3 TO 12 
MILES, PRIMARILY FOR INTERNATIONAL PURPOSES. AT THE SAME TIME, 
THE PRESIDENT DENIED ANY INTENT OF ALTERING FEDERAL OR STATE LAW. 
IT IS THE ROLE OF CONGRESS TO IMPLEMENT THE PROCLAMATION THROUGH 
CHANGES IN FEDERAL LAW. · 

H.R. 3842 HAS THREE PRINCIPAL PURPOSES: IT EXTENDS THE 
SOVEREIGNTY OF THE UNITED STATES OVER THE WATERS AND SEABED OF 
THE 12-MILE TERRITORIAL SEA; IT ESTABLISHES A 24-MILE CONTIGUOUS 
ZONE, AS INTERNATIONAL LAW ALLOWS; AND, FINALLY, IT AMENDS SOME 
28 LAWS TO MAKE THEM APPLY WITHIN THE· EXTENDED TERRITORIAL SEA. 

THESE AMENDMENTS PROVIDE AGENCIES, SUCH AS THE COAST GUARD 
AND N.O.A.A., IMPORTANT NEW ENFORCEMENT POWERS OVER FOREIGN 
VESSELS AND PERSONS VIOLATING U. S. MARINE RESOURCE LAWS. THE 
BILL ALSO EXTENDS THE COASTWISE LAWS, PROVIDING ADDED BENEFITS TO 
THE U. S. MERCHANT MARINE. 

THIS BILL IS A FIRST STEP IN IMPLEMENTING THE PRESIDENTIAL 
PROCLAMATION . DURING THE LEGISLATIVE PROCESS WE K~Y FIND TF_~T 
OTHER LAWS SHOULD BE AMENDED AND SOME LAWS MAY NEED TO BE LEFT 
OUT. THESE ISSUES WILL BE CONSIDERED DURING TODAY'S TESTIMONY. 

SEVERAL STATES, INCLUDING MY STATE. OF NORTH CAROLINA, MAY 
HAVE AN INTEREST IN ASSUMING ADDITIONAL RESPONSIBILITIES IN THE 
EXTENDED TERRITORIAL SEA. HOWEVER, MY BILL LEAVES STATE 
BOUNDARIES AT THEIR PRESENT 3-MILE LIMIT. BECAUSE THE EXTENSION 
OF STATE BOUNDARIES TO 12-MILES WOULD HAVE SERIOUS FINANCIAL 
CONSEQUENCES FOR THE FEDERAL GOVERNMENT AND SIGNIFICANT 
IMPLICATIONS FOR FISHERIES MANAGEMENT, THESE ISSUES NEED CAREFUL 
REVIEW BEFORE ANY CHANGE IS CONSIDERED. FOR THIS REASON, THE 
BILL AUTHORIZES A ONE YEAR SEA GRANT STUDY TO LOOK AT BOTH THESE 
ISSUES AS WELL AS WHETHER ANY ADDITIONAL CHANGES IN U.S. RESOURCE 
LAWS ARE NEEDED TO IMPLEMENT THE PROCLAMATION . 

FOR NOW, I LOOK FORWARD TO HEARING TODAY'S WITNESSES. 

.. 

r 
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L 
Statement by 

House Committee 

, 
Rep. Charles Bennett 
on Merchant Marine 

• '-
February 4, 1992 

., 
of Florida 
and Fisheries 

• • .. 

Mr. Chainnan: Thank you for allowing me to come before your 
committee and for your calling this hearing on the important issue of 
who controls the seaward boundary of our coastal states outward of 
3 nautical miles. Since December of 1988, when President Reagan by 
proclamation extended the boundaries of the territorial sea of the 
United States from 3 nautical miles to 12 nautical miles, there has 
been some ambiguity about the effect of the extension on the 
territorial jurisdiction of the states. I think it is important that full 
consideration for this issue by given and I appreciate the , committee 
taking this action. 4 

Many of you will remember my efforts to secure passage of the 
Abandoned Shipwreck Act in · 1988. According to the House report 
on this legislation, before the Abandoned Shipwreck Act became law 
there was much "confusion over the ownership and authority to 
manage abandoned shipwrecks." States claimed title and regulatory 
authority over the wrecks, the Federal Admiralty Courts claimed 
jurisdiction, and the person locating the shipwreck claimed 
ownership under the "Law of Salvage." The Act articulated 
appropriate ownership, directed states to develop policies to protect 
those natural resources within its jurisdiction, and encouraged the 
states to create underwater parks so others could share in the 
enjoyment of these resources. 

When given the authority and the responsiblity for mana2in2 their 
natural resources, coastal states have consistently demonstrated an 
ability to carefully manage their ocean resources while balancing 
protection. conservation, and utilization of the living and nonliving 
resources of the ocean. I believe that the states have shown that 
they are better equipped than the federal government. in terms of 
fiscal resources and administrative abilities. to manage the important 
ocean resources within 12 nautical miles of their coastline, and 
should have the authority to do so. 

•• , 
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My modest bill, H.R. 536, the -Coastal States Extension Act," would: 
extend state jurisdiction over submerged lands out to 12 nautical 
miles and allow states to grant mineral leases in this area. This act 
would allow th~ states to protect and manage' the assets of more of 
the valuable shipwrecks off their coastline. It would also give states 
the authority to grant, or refuse to grant, future mineral, oil or 
natural gas leases. To minimize the impact to the federal treasury 
my bill provides a grandfather clause for existing mineral leases -
they shall remain in full force and effect until the previously agreed 
expiration date or until they are cancelled pursuant to the Outer 
Continental Shelf Lands Act. 

My modest bill does not address every reference to the "ten"itorial 
sea" under current federal law, and I thank the Chairman for 
introducing H.R. 3842, the "Territorial Sea and Contiguous Zone 
Enforcement Act" which amends 28 laws under our Committee's 
jurisdiction which include a reference to the "territorial sea." I 
believe it is important to carefully scrutinize all federal laws 
impacted by the 'President's proclamation and by my bill and am 
encouraged that- the Committtee is taking such positive action in this 
regard. 

I hope that as we consider this important issue we keep in mind the 
coastal states' important interests in their territorial sea and their 
long record of careful stewardship of the valuable resources covered 
by previous law and extended by this legislation. I also hope that 
our committee will move forward with a combination of the Jones 
bill and the Bennett bill so that full consideration is given to all of the 
important factors concerning this issue, so that our nation's laws are 
appropriately amended, and so that states are given the authority 
and the responsibility for managing thier offshore resources out to 
the full 12 nautical miles. 

Again, thank you for allowing me to testify arid I look forward to 
working closely with the committee on this important matter. 

., 



- . 
; 

[l/lVIn '· A. COLSON 
I ; , 

DEPUTY ASSISTANT 
r 

SECRETARY FOH OeEM! 1'.NiJ 
{ 

: - BUREAU OF OCEANS, ENVIRONMENT AND INTERNATIONAL· 
.. ~ I -4 ,. rr:. 

SCIENTIFIC AFFAIRS 

UNITED STATES DEPARTMENT OF STATE 
~ 

FEBRUARY 4, 1992 

BEFORE THE 

HOUSE OF REPRESENTATIVES 

COMMITTEE ON MERCHANT MARINE AND FISHERIES 

It is a pleasure to appear before you today to provide the 

Administration's position on H.R. 3842, a bill to implement the 

Territorial Sea Proclamation of 1988 and to extend the 

contiguous zone from the current 3 to 12 nautical miles to a 

zone extending from twelve to twenty-four nautical miles. Also 

under consideration by your Committee is H.R. 536, known as the 

"Coastal State Extension Act of 1991". 

H.R. 536 would propose sweeping changes to established 

Federal/State boundaries and authorities with far-reaching 

financial, energy and national security ramifications. 

Enactment of H.R. 536 would upset currently existing and 

carefully balanced Federal/State responsibilities for resource 

management. In addition, H.R. 536 would significantly reduce 
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and therefore is subject to the pay-as-you-go 

Reconciliation Act of 1990. 

We have recently provided you with extensive comments on H.R. . ~ 

536. For these r€asons, the Administration strongly opposes 

this legislation. 
, 

Mr. Chairman, the other bill, H.R. lS42, which is the main 

focus today, av~ids the pitfalls of H.R. 536 as it attempts to 

extend federal law, where appropriate. This is exactly the 

approach we favor and I commend the Chairman for this serious 

effort. 

The territorial sea is an ocean zone adjacent to the coast 

over which the coastal state exercises sovereignty subject to 

the right of innocent passage of ships. Every coastal state 

has the right under international law to establish the breadth 

of the territorial sea up to 12 nautical miles from its coast. 

The contiguous zone is a belt of sea, adjacent to the 

territorial sea, over which the coastal state exercises the 

control necessary to prevent infringement of its customs, 

fiscal, immigration, or sanitary laws and regulations. Every 

coastal state has the right under international law to 

establish the breadth of its contiguous zone up to 24 nautical 

miles from its coast. 

I 

• 
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As of this date the following number. of territor~~al sea and 

contiguous zone claims have been 
, " 

made worldwide: 
,,_ , • r 

'" 
.< 

TERRITORIAL SEA 

, 

BREADTH OF MILES 

3 -
4 
6 

12 
20 
30 
35 
50 

200 
Rectangular 

NUMBER OF STATES 

• 

9 
2 
3 

114 
1 
2 
1 
1 

12 
1 

CONTIGUOUS ZONE 

12 to 24 miles 40 

Less than 12 miles 2 

Over 24 miles 2 

~ . 

I would note that these figures do not reflect the rapidiy 

changing situation now occurring in the Baltic States, Central 

Europe or in the former Soviet union. We are hopeful that many 

of the republics of the former Soviet Union will take the 

position of the former Soviet Union broadly supporting 

customary international law as reflected in the 1962 United 

Nations Convention on the Law of the Sea. We will continue to 

monitor this closely. 

" -~ 

• 
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Extension of the united States territo..rial sea for 

particular purposes , and of the contiguous zone, could enhance 
, 

the united State~ national security and drug interdiction 

efforts by securing an extra measure of protection off the 

united States coasts. 

The question before us is how best to achieve and maximize 

the benefits of extension. This is not an easy task. It is 

not a headline grabbing task. But it is an essential task. 

What is needed is a careful review of United States interests 

and united 'States law . In most cases, the issues are entirely 

in the domestic realm, and for these reasons, we will defer to 

our fellow agencies, who can better assess the cost and impacts 

associated with an extension. Suffice it to say that from a 

foreign policy standpoint, there are no objections to H. R. 3842 . 

However, there are a number of underlying legal and 

constitutional questions concerning portions of Section 5 (a) 

and (b) and 6 (b). These relate to the relative powers of the 

Executive and legislative branches. We defer to the judgement 

of the Justice Department, which is examining those questions 

and preparing a response to the Committee on this matter. 

H.R. 3842 provides an important beginning to this review. 

We have been very appreciative of the Committee's sensitivity 

to the myriad of issues raised by adjusting federal law into 
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this new area. Timely and thorough technical reviews have 
0; .. 

undeitaken, .contributing to accuracy in this complex legal 

and consistency with prevailing terms of art. 

, 
We are pleased to see that H.R. 3842 refers not only to the 

right of innocent passage through and over the territorial sea, 

but also the right of transi t passage th.rough and over 

international straits. These are customary legal rights of 

great importance to the United States that we must encourage 

whenever possible in order to influence the practice of other 

straits states. By scrupulously including them in united 

States statutory authority, we openly and officially endorse 
. 

their overriding validity and underscore them as sine qua non 

of any territorial sea extension. 

A historical perspective might be helpful here. During the 

consideration of the 1988 Presidential Proclamation on the 

Territorial Sea, the principal concern was national security. 

The United States wanted to address the increase in 

surveillance occurring off its coast. Though we knew it would 

be difficult to extend our territorial sea for international 

purposes alone, we did not believe that difficulty should serve 

as an impediment to our action. On December 27, 1988 the 

Presidential Proclamation was signed. 

At the time of the Presidential Proclamation, the United 

States had also planned to extend the United States contiguous 
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• zone. However, reservations were expressed by the Justice 
T l • 

Dep~rtment k as the United States was a paEty to the 1958 

Convention on the Territorial Sea and Contiguous Zone. That 
. 

Convention only allowed for a contiguous zone extending to 12 

miles. 

Tnerefore the State Department unde~took to determine 

whether the extension of contiguous zones to 24 miles had 

become an acceptable practice in the international community. 

All nations party to the 1958 Territorial Sea and Contiguous 

Zone Convention that had proclaimed contiguous zones broader 

than 12 miles were approached to determine whether any 

objections or protests were voiced when their extensions were 

made. None had occurred. That review resulted in a 

determination that indeed extension of a contiguous zone to 24 

miles was now accepted in international practice. For this 

reason, the United States could support an extension of the 

contiguous zone to 24 miles. Conforming, technical amendments 

would be needed to insure that the Act specifically amends the 

definition of "Customs Waters" in Title 19 to ensure 

compatibility with the area covered by the new contiguous zone. 

In any extension of the territorial sea or c ontiguo us zone 

we would wish to make clear that in cases of overlap with the 

territorial sea or conti~uous zone of another nation, the 

United States extension was without prejudice to a boundary 

determination. This would avoid unintended territorial or 

, 
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jurisdictional disputes. 

We would also recommend an amendment that defines the 

contiguous zone .. It is clear that the definition in H.R. 3842 
; 

> 
of territorial sea refers back to the Presidential Proclamation 

where the territorial sea is defined. But the definition of 

contiguous zone is not present in H.R. 3842. We recommend 

using the language of Article 33 of the 1~82 United Nations Law 

of the Sea Convention. 

We also note that once the contiguous zone is defined, 

Section 6(Q) should either be deleted, or will have to be 

modified to indicate that the United States contiguous zone is 

subject to limited control, and not exclusive jurisdiction, of 

the United States. 

We note that establishment of the contiguous zone would 

effectively revoke the Department of State Public Notice 358, 

published in 37 Federal Register 11906 of June 15, 1972, by · 

which the United States first claimed a contiguous zone of 12 

nautical miles. 

Finally, Mr. Chairman, we question the need for the 

automatic prospective application of this bill found in 

Sections 5 and 6. We think the same principle that has governed 

the statute by statute review should continue and decisions on 

application of a 12 nautical mile territorial sea or a 12 to 24 
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nautical mile contiguous zone should be made on a case by 

basis that takes into account the nee~, t ~e cost and the 

" 

\ 

case 

possible conflicts with Federal laws ~hich delegate federal 

authority to States, through State implementation plans and 

other important factors . 

Thank you, Mr. Chairman, for this opportunity to testify. 
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TESTIMONY OF 
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• , 
GENERAL COUNSEL 'v 

OCEANIC AND ATMOSPHERIC ADMINISTRATION 
U. S • DEPARTMENT OF COHHERCB 

BEFORE THE • 
. , 

COMMITTEE ON MERCHANT MARINE AND FISHERIES 
U. S. HOUSE OF REPRESENTATIVES 

FEBRUARY 4, 1992 

Mr. Chairman and Members of the committee: 

My name is Thomas Campbell . I serve as General Counsel to 

the National Oceanic and Atmospheric Administration (NOAA), U.S. 

Department of Commerce. On behalf of John Knauss, Under 

Secretary for -Oceans and Atmosphere and Administrator of NOAA, I 

want to thank you for -the opportunity to testify on B.R. 3842, 

the Territorial Sea and Contiguous Zone Extension Act of 1991. 

H.R . 3842 has three primary goals: (1) to confirm the 

Presidential extension of the territorial sea of the united 

States to 12 nautical miles for various purposes, including the 

protection of offshore resources; (2) to establish a contiguous 

zone of 12-24 nautical miles f~r the further protection of United 

States territory; and, (3) to begin the process of extending 

application of certain Federal laws to the 12-mile territorial 

sea and contiguous zone. NOAA supports H.R. 3842 as it pertains 

to NOAA programs, with technical changes. 
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NOAA appreciates the recognition in H.R. 3842. 
~ 

extended terri~orial sea serves th~ Unit~ states' 

protecting offshore resources. Under international' law, a Nation. 
~ - 6 ~ 

exercises sovereign ,Fights over the resources of its Exclusive 

Economic Zone and continental shelf, and jurisdiction for the , 
protection of the marine environment. The sovereignty accorded a 

Nation in its territorial sea and internal waters under 

international law confers more extensive rights than -~t exercises 

in other maritime zones. In order to make full use of rights the 

united states is entitled to exercise under international law, 

Congressional consideration of legislation affecting natural 

resources and the marine environment should include a 

consideration of whether that legislation should apply in the 

12-mile territorial sea. 
• 

We defer to the Department of state on international law 

questions regarding establishment and scope of jurisdiction in a 

12-to-24-mile contiguous zone; and to the Department of Justice 

with respect to constitutional questions. From the perspective 

of programs administered by NOAA, there is no reason not to 

establish such a contiguous zone. 

Turning to Federal laws which would be affected by 

H.R. 3842, NOAA generally supports the scope and content of the 

provisions affecting NOAA programs. The Committee provided NOAA, 

as well as other agencies, the opportunity to comment on earlier 

versions of the bill. Because of this and the capable work of 
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the committee and its staff, many issue~ have already been 

Ir . 
addressed. NO~'s remaining technical commepts are attached to 

my written testimony, and I request that they be included in the ,. 
record. We would be'pleased to work with the committee to ., 
address them. 

• 

The primary impact of the conforming amendments in H.R. 3842 

on NOAA programs will be to increase regulatory and enforcement 

capability in the 3~to-12-mile area. The bill would amend 

virtually all NOAA statutes containing import prohibitions to 

clarify that an illegal importation takes place at least at the 

12-mile line, as opposed to the 3-mile line. The amendments 

referring to a 12-mile territorial sea, including the amendment 

to the Marine Protection, Research, and sanctuaries Act, will 

clarify that NOAA has authority to undertake -- in the 3-to-12-

mile area -- actions with regard to foreign persons and vessels 

consistent with territorial sea rights in international law. 

We are pleased that H.R. 3842 will maintain the existing 

balance of responsibility for marine resources between the 

Federal government and coastal states, as established by Congress 

in such statutes as the Magnuson Fishery Conservation and 

Management Act and the Coastal Zone Management Act. This balance 

is maintained because the basic jurisdictional lines in these and 

other resource management statutes are linked to the seaward 

boundaries of states under the Submerged Lands Act, rather than 

to the seaward boundary of the territorial sea. 

~. 
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NOAA opposes any reallocation of these responsibilities. 

-J... t ·~ t - 'I .:, ,. )0' . ~ 

our view, it is important that the management of resources 

located outside the existing seawar~ boundaries of the states .. . . 
, 

continue to be for ~e benefit of the Nation as a whole, 

consistent with uniform policies and objectives expressed in 
• 

existing legislation. 

The appropriate balance of Federal and coastal state 

interests, for the purposes of the Coastal Zone Management 

program, was recently addressed by Congress in the Coastal Zone 

Management Act Reauthorization Amendments of 1990. In the Act, 

as amended, C~ngress recognizes the legitimate interest of 

coastal states in Federally regulated activities which have an 

In 

effect on the resources of the coastal state by such requirements 

as the consistency provision. However, Congress also reaffirms 

the existing allocation of management responsibility under the 

Act by intentionally deleting the reference to the "territorial 

sea" in the definitions of the seaward boundary of the "coastal 

zone," and then including a specific reference to the Submerged 

Lands Act. • 

NOAA also supports the existing allocation of responsibility 

between the coastal states and the Federal government as embodied 

in the Magnuson Fishery Conservation and Management Act. The 

Magnuson Act provides for effective, cooperative conservation of 

fishery resources, and fair and equitable treatment of resource 

users . The Fishery Management Councils established by the Act 

• 



. ft.~ t · ,. 
function to assure 

,~ ..".. ~ 
parties . interested 

cr. . ~ -
that the concerns o~. all states and other 

..... - -
in a particular fishery (including 

recr~ational and commercial user~ from various states, as well as 
~ t 

• 
conservation, indus~ry and other interests) have a meaningful 

opportunity to participate in the development of fishery 

management plans. Of the 32 fisheries managed under fishery 

management plans, 30 are interjurisdictional fisheries involving 

stocks of fish that migrate within waters adjacent to two or more 

states, and between state and Federal jurisdictions. Under the 

Magnuson Act, if state jurisdiction were extended to 12 miles, 

differing management regimes of the individual states would 

dominate about 19 of these interjurisdictional fisheries to 

the almost certain detriment of the resource. For these reasons, 

NOAA is opposed to expansion of state fisheries jurisdiction. 

continuation of Federal jurisdiction and control under the 

Magnuson Act provides the best avenue for managing these 

resources effectively because the Act requires that an individual 

stock of fish be managed as a unit throughout its range . 

Congressional recognition of the importance of this management 

approach is also reflected in other fish'ery statutes such as the 

recently reauthorized Atlantic striped Bass Conservation Act of 

1984. That Act provides for cooperative management of striped 

bass rather than the fragmented state management which was 

harming the resource. 
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We 'note that section 7(d) (1) would amend the' Merchant Marine ., 

Act to prohibit transport of merchandise from one point to 
• -

another in the 12-mile territorial sea by other than U.S.-, 

documented vessels. We believe this amendment might affect 

activities of foreign vessels now permitted under the Magnuson 

Act to support U.S. harvest vessels in the 3- to 12-mile zone. 

If these activities were barred, joint ventures between U.S. 

harvesters and foreign processors could be adversely affected. A 

clarifying amendment to the Magnuson Act could correct this. 

NOAA has a concern with section S(c) of H.R. 3842. This 

provision would essentially establish that the term "territorial 

sea;" as used in any legislation enacted subsequent to 

December 30, 1990, means 12-mile territorial sea, unless 

otherwise provided. Although NOAA understands the concern for 

clarity and uniformity of application, the implications of this 

provision require further consideration. For example, we see no 

basis for the retroactive application of this bill, and believe 

that such an application would create confusion. We defer to the 

Department of Justice with respect to the legal effect of this 

provision, but strongly recommend addition of a parallel 

provision that state boundaries remain as provided in the 

Submerged Lands Act unless otherwise specifically provided by 

statute. 

, 
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Mr. Chairman, that concludes my comments on H.R. 3842. ' With the 
, 

committ,ee's permission, NOAA will continue w.orking with Committee 
. '~ 

staff on the few technical issues that remain. At this time, I . , 
would be pleased to answer any questions that you or other ~ 

• . , 
members of the committee may have. 

" 
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. 
Il -:. R. 3842 -- NOAA's Technical comments 

., 
section 4. DEFINITIONS. 

The definition of the contiguous zone [page 3, line 12] 

should correspond with the description of the contiguous zone in 

section 6(a) of the bill [Page 4, lin~ 14], and should 

-incorporate the language of Article 33 of the united Nations 

convention on Law of the Sea. 

section 5. THE TERRITORIAL SEA. 

In section 5(c) [Page ' 4, line 10] sUbstitute "statute" for 

"law" and add a reference either to Presidential Proclamation 

5928 or to the definition in section 4(2). 

Section 6. THE CONTIGUOUS ZONE. 

We defer to the Department of State as to whether this 

provision comports with international law. 

... 

• . -
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section 7. CONFORMING AMENDMENTS 

" (1) Maanuson Fishery conservation and Management Act. 16 

U.S.C. lS01-lSSl. , • " 
, ~ 

Section 7(a) (7) of H.R. 3842 [Page 8, line 16] amends the 

Magnuson Act to add a new definition of "Territorial sea of the 

united states." While we agree with the addition of this 

definition, we nota that, in order to avoid unintended results, 

four minor technical amendments to the Magnuson Act are needed. 

First, amend the definition of "Continental Shelf" in 16 

U.S.C. 1802(3) by deleting ,"outside the area of the territorial 

sea" and substituting "beyond the inner boundary of the Exclusive 

Economic Zone." .. 
The purpose of this change is to avoid a gap in management 

authority over continental Shelf fishery resources in the area 

between three and twelve miles. 

Second, amend 16 U.S.C. lS24(a) by adding the following 

sentence: "Notwithstanding any other provision of law, a foreign 

fishing vessel with a valid permit on board may engage in 

activities authorized by the permit within the exclusive economic 

zone, including that portion of the territorial sea that is 

within the exclusive economic zone," as defined in the Act. 

• . 

i 
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The purpose of this change is to 'allow foreign fishing 

vessels to continue to operate in th!portion of the territorial 

sea beyond state boundaries. 

" ' 

Third, amend 16 U.S.C. 1856(a) (2) (A) by deleting 

"territorial sea of the united states pursuant to the Geneva , 
• 

convention on the Territorial Sea and contiguous Zone or any 

succ~ssor convention to which the united states is a party" and 

substituting "inner boundary of the Exclusive Economic Zone of 

the United states." 

The purpose of this change is to avoid inadvertently 

extending state jurisdiction to pockets of water seaward of the 

outer boundaries of state waters. 

Fourth, amend 16 U.S.C. 1856 note by deleting lithe outer 

boundary of the territorial sea" and substituting lithe inner 

boundary of the Exclusive ' Economic Zone." 

The purpose of this change is to avoid inadvertently 

extending part of Alaska's "internal waters" to the 12-mile line 

for the purpose of foreign processing of pink salmon. Pub. L. 

99-509, Title V, Sec. 5004 (16 U.S.C. 1856 note) defines one 

portion of Alaska's internal waters by reference to the outer 

, 

• 

• 
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boundary. of the territorial sea. As above, this technical 

correction would avoid inadvertently extending authority to allow ' ~ 
" 

processing pink salmon by foreign vessels outside state waters. 
t 

(2) Ocean Thermal Energy Conversion Act (OTEC), 42 U,S.C. 

2.l.Q1.. 

Implementation of the OTEC Act depends in part on an . _ 

underlying body of state law. If the territorial sea is defined 

in the Act to extend to 12 miles, a conforming change to section 

403(b) (2) of the OTEC Act (42 U.S.C. 9163(b) (2» appears to be 

necessary so that the paragraph reads as follows: 

(2) the law of the nearest coastal state to which an ocean 

thermal energy conversion facility located beyond the 

territorial sea or within the area between 3 and 12 nautical 

miles from the baselines of the United states and licensed 

under this Act, is declared to be the law of the United 

states. 

(3) We recommend the following additional conforming 

amendments should be added to section 7 of H.R. 3842: 

f 
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(a) Atlantic striped" Bass Conservation Act. 16 U.S.C. 1851 

. ! note. ",-
, 

f 

• 
Add to the def~nition of "coastal waters" in § 3(3) (a) (E) 

of the Atlantic Striped Bass Act after the words "economic zone" 

the phrase "as defined in the Magnuson Act 16 U.S.C. 1802(6)." 

The purpose of this change is to clarify that the seaward 
-boundary of "coastal waters" (Le., the outer boundary of state 

waters) is the three-mile (or three-marine league) boundary 

provided in the Submerged Lands Act, as referenced in 16 U.S.C. 

1802(6), rather than the 12-mile seaward boundary of the 

territorial sea. 

(b) Pacific Salmon Treaty Act of 1985. 16 U.S.C. 3631-3644. 

Add to 16 U.S.C. 3631 a definition of the Exclusive Economic 

Zone as follows: "The term 'exclusive economic zone' means the 

zone as defined in 16 U.S.C. 1802(6)." 

The purpose of this addition is the same as for the Atlantic 

Striped Bass Act, to clarify that the inner boundary of the EEZ 

and outer boundary of state waters is as provided in the 

Submerged Lands Act via the Magnuson Act (three miles or three 

marine leagues) rather than at the seaward boundary of the 

territorial sea (12 miles). 
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(c) Atlantic Tunas Convention Act. 16 U.S.C. 971-971i. 

Delete "contiguous to the territorial sea of the united 

states" in 16 U.S.C. '971(4). , , 
t 

Delete "in the territorial sea of 
• ,. . 

the United states" and substitute "within its seaward boundary" 

in 16 U.S.C. 971g(d). 

The purpose of this change is to clarify that the inner 

boundary of the fishery zone is coextensive with the inner 

boundary of the EEZ and consistent with the Magnuson Act. 

Add definitions of "import" and "territorial sea of the 

united states" to 16 U.S.C. 971 that are the same as the 

definitions added for the Magnuson Act. 

The purpose of this addition is the same as that underlying 

amendment of the statutes such as the Magnuson Act that prohibit 

importations, to clarify that such importation takes place at 

least at the 12-mile rather than the 3-mile limit. This would 

avoid an inference that this statute is subject to different 

treatment. 

(d) The North Pacific Fisheries Act. 16 U.S.C. 1021-1035, 

and the Whaling Convention Act. 16 U.S.C. 916-9161, also prohibit 

"import"" of illegal product. Adding "import" and "territorial 

.,!' 
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sea" definitions such as those definitions added to the Magnuson 

Act and other statutes would avoid creating an inference that 
~ 

these two statutes were to be treated differently in this regard. 



, 

.' , 

Testimony of 
( 

, 

Paul L. Kelly 

On Behalf of 

The National Ocean Industries Association 

The International Association of Drilling Contractors 

and the 

American Petroleum Institute 

Before the 

Committee on Merchant Marine and Fisheries 

United States House of Representatives 

Washington, D.C. 

February 4, 1992 



, 
Ii , 

. ' .. 
J~. . , . .\-

~ F , 

Mr. Chairman, thank you for the opportunity to testify before . . ..... 
your Committe~. My name is Paul Kelly and I am a Vice President 

with the Rowan Companies of Houston, Texas. 

I am here today representing the National Ocean Industries 

Association, the International Association of Drilling 

Contractors, and the American Petroleum Insititute. NOlA 

represents more than 300 companies involved in all phases of the 

offshore oil and gas industry, IADC represents virtually all 

contractors who perform drilling services for oil companies 

worldwide, and API represents more than 250 companies involved in 

all aspects of the petroleum industry. 

My task is to present you with our views on H.R. 3842, a bill to 

extend the territorial sea and the contiguous zone of the United 

States. We are pleased to be able to tell the Committee that we 

will not offer any criticisms of this legislation. The bill, as 

written, does not appear to interfere with the intent of 

Presidential Proclamation 5928 which extends the territorial sea 

of the United States, and its territorie~ and possessions, from 3 

to 12 nautical miles " ... for the primary purpose of advancing the 

national security interests of the United States." 

-
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When President Reagan announced thf s proclamation, he explicitly 

stated that it was not his intent to alter the current division . 
of federal/state authority over the coastal zone . . It was the 

President's intent that the s tates" current authority, which • 
. ( .. ' 

extends to three nautical miles (or three marine leagues in the 

case of Texas and the west coast of Florida) would not be 

altered. We fully support the continuation of this relationship. 

We do not believe that there is any need to extend 'state 

authority over the -management of the resources of our marine 

waters. Indeed, we believe that such an action would enormously 

complicate the management of federal marine resources. 

Further, we believe that other legislation now before this 

Committee that would transfer ownership of marine resources, 

including oil and gas, from the federal government to coastal 

states should be rejected. Attempts to transfer ownership likely 

will result in a protracted debate in Congress, litigation and 

disruption of efforts to develop and protect the natural 

resources of federal marine waters. Transfer of ownership to the 

states also would result in a hodge podge of management programs 

designed to meet the peculiar needs of each coastal state. lve 

believe it prudent to require that DCS resources remain subject 

to federal management to ensure, to the extent possible, that 

development of these resources is subject to a single regulatory 

regime. 

-2-
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This is not to say that coastal states should be denied a role in , 

the management of these resources. Quite the contrary, states 

have a vested interest in the management of ! ederally owned 
" 

marine resources. However, the role of coastal states should not 
~ 

be far greater than,inland states inasmuch as the inland states, 
. ~ ~ 

and their citizens, also are owners of the resources located in 

federal waters. Coastal states already have more authority t~an 

non-coastal states over federal resources through the Coastal 

Zone Management Act. CZMA was created to ensure that federally 

permitted activities that ..... have or are likely to have an 

effect on land and water uses in the coastal zone ..... are 

consistent with the coastal management program of the affected 

state. In our view and experience, CZMA gives great power to 

coastal states and, while it does not give an absolute veto power 

over activities in federal waters, ii often allows states to 

delay many projects that are in the national interest. That 

power should neither be increased nor extended. While, H.R. 3842 

in its present form does not endow states with increased 

authority, we urge the Committee to ensure that the bill remains 

unamended and that state authority is not extended beyond current 

limits. 

Thank you for your attention. I will be happy to answer any 

questions. 

-3-
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Rear Admiral Paul E. Versaw 
Chief, Office of Chief Counsel. 

United States Coast Guard 

Rear Admiral Paul E. Versaw became the 9th Chief 
Counsel of the United States Coast Guard on 1 June 
1990. He assumed this position after serving as Assistant 
Superintendent, U.S. Coqst Guard Academy since 15 
August 1988. 

Prior to his academy assignment Versaw commanded 
Coast Guard Group San Francisco, the largest such office I 

" 

In the Coast Guard's Pacific organization. t. 

While in that position Versaw directed the seizure of the 
tug Intreped Venture on May 23, 1988, which resulted in 
the largest hashish-marijuana confiscation in U.S. history. 

Versaw's previous assignments include chief of the Coast _ 

, '-

. 
\. 

Guard's international affairs branch, where he established working relations with foreign 
govemments in maritime matters. He led numerous delegations which negotiated agree­
ments concerning search and rescue, piracy and maritime terrorism. In preparation for this 
assignment, Versaw became the first Coast Guardsman to attend the U.S. State 
Department's Executive Seminar in National and Intemational Affairs. The ten month for­
eign service institute is the most advanced educational program available to senior govem-
ment officials. -

A 1961 graduate of the Coast Guard Academy, he served aboard the Coast Guard Cutter's 
MACKINAC, ROCKAWAY, UNIMAK, and VENTUROUS. Assignments ashore include 
Marine Inspection and legal officer at Coast Guard Headquarters, Washington, D.C., the 
Coast Guard Yard in Baltimore, and the Thirteenth Coast Guard District in Seattle. Versaw 
obtained his juris doctorate from Catholic University in Washington, D.C. 

His decorations include four Meritorious Service Medals, three Coast Guard Commendation 
Medals with ·0· device, Commandanfs Letter of Commendation Ribbon with ·0· device, 
Coast Guard Unit Commendation Ribbon with ·0· device, Coast Guard Meritorious Unit 
Commendation Ribbon with ·0· device. 

Rear Admiral Versaw is married to the former Ma~orie Anne Rich of Tacoma, Wash. They 
have three children; Charles, David and Greg. 
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Mr_ Chairman and members of the Committee, I appreciate the 

opportunity to make this statement and to answer any questions 

you might have concerning the potential effects on the U.S. Coast 

Guard of H.R. 3842, a bill to extend the territorial sea and 

contiguous zone of the United States. 

On December 27th, 1988, President Reagan extended the territorial 

sea of the U.S. from 3 to 12 nautical miles for international 

purposes only. That Proclamation did not change the 3 nautical 

• 

mile territorial sea for purposes of domestic law. There was no 

extension of the geographic application of any domestic statutes 

beyond the 3 nautical mile territorial sea. H.R. 3842 has as its 

purpose the extension of the application of certain Federal laws 

to new maritime zones: one being the fo~mal Congressional 

recognition of the 12 nautical mile territorial sea for purposes 

of U. S. sovereignty and domestic la\~ applicability; and the 

second being the establishment of a 24 nautical mile contiguous 

zone for the purpose of international law and certain Federal 

laws. 

1 
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l 
The Coast Guard is intimately involved with, and 

many ocean-related activities which take place in 
_ ;(~ . .. -L ~ 

"territorial sea." Title 14, U.S. Code, assigns to the Coast 

"Guard primary duties of administering laws and promulgating and 
". 

enforcing regulatio~s in the maritime arena for matters involving ~~ 

maritime safety and navigation, smuggling and illicit drug 

interdiction, and marine environmental protection. 

In the invitation soliciting testimony regarding this bill, you 

requested that a number of specific issues be addressed. I will 

focus on those issues which I feel competent to address as Chief 

Counsel of the Coast Guard. Article 2 of the 1982 United Nation~ 

convention on Law of the Sea recognizes extension of coastal 

state sovereignty to the territorial sea. Under Articles 3 and 

33 of the Convention, a coastal state may establish a territorial 

sea not to exceed 12 nautical miles, and a contiguous zone not to 

exceed 24 nautical miles, from baselines established in 

accordance with the Convention. Article 33 further authorizes 

the coastal state to exercise the control necessary to prevent 

the infringement of customs, fiscal, immigration, and sanitary 

laws and regulations within the contiguous zone. H.R. 3842, with 

its stated purposes and conforming amendments, is consistent with 

these customary international law principles. In fact, the 

Presidential Proclamation establishing the United States' current 

12 nautical mile territorial sea is premised on the same 

principles. 

2 
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One of the Coast Guard's concerns with the legislati on has been 

the wholesale extension of all applicable domestic laws to a 12 - ... 
nautical mile "territorial sea limit when selective extension, 

based on the overall purpose for the affected statute, would be 
, 

more appropriate. ~.R. 3842 does recognize these potential 

problems in some statutes. For example, the Coast Guard 

specifically concurs in the proposed conforming amendments to ' 46 

USC 4102(e), 46 USC 4502(a)(7) and 46 USC 4506(b). Those 

statutes, which deal with safety equipment, particularly 

Emergency Position Indicating Radio Beacons or EPIRBs, would 

retain the status quo of 3 nautical miles of geographic 

applicability. Without these amendments, alerting and locating 

equipment (including EPIRBs) would not be required unless an 

uninspected vessel operated beyond 12 nautical miles. Retaining 

the 3 nautical mile status quo is a sound legislative concession 

to search and rescue concerns and the ultimate safety of this 

class of vessel. 

A number of statutes exist which do contain the phrase 

"territorial sea," "territorial waters," or "navigable waters of 

the United States" and have not been addressed by this 

legislation. Some examples are 8 USC 1357 (Powers of Immigration 

Officers), 26 USC 48 (Internal Revenue Code), 19 USC 1590 

(Aviation Smuggling) and 28 USC 1603 (Foreign Sovereign 

Immunities Act). However, these statutes are beyond the general 

purview of the Coast Guard and I will defer comments on the 

appropriateness of their inclusion in this legislation to the 

3 
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cognizant agencies and on constitutional matters to the ~ 

Department of Justice. 

, 
• 

You also asked for the Coast Guard's opinion as to the 

'>. 

appropriate role of' the coastal states in managing the resources 
. . ~ 

of the territorial sea. As the primary Federal maritime law 

enforcement agency, the Coast Guard is often called on to enforce 

the provisions of various resource management programs within the 

u.s. territorial sea, contiguous zone and Exclusive Economic Zone 

(EEZ). The policy implications of cQastal state resource 

management within these zones would be more appropriately 

addressed to those agencies charged with the administrative and 

regulatory responsibility over the resource in question. 

This concludes my prepared statement. I appreciate the 

opportunity to appear before you today and will be happy to 

answer any questions you might have. Thank you. 

4 
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Good morning.Mr. Chairman and members of the committee. I 

am Richard E. Gutting, Jr., Vice President of Government 

Relations for the National Fisheries Institute. The NFI is the , _. 
largest organization representing the U. S. fish and seafood 

industry. 

I am pleased to be here to present the views of the NFI on 

H.R. 3842; the Territorial Sea and Contiguous Zone Extension and 

Enforcement Act of 1991. We appreciate the opportunity to testify 

because any change in the respective roles of the state and 

federal governments in the regulation of ocean harvests could 

profoundly impact our industry. • 

Fishery Management 

Under present law the management and development of fishery 

resources is shared by the federal and state governments based 

primarily upon the present 3-mile boundary line of state 

jurisdiction. In contrast, the conservation of marine mammals and 

endangered species under the Marine Mammal Protection Act and 

Endangered species Act is primarily a federal responsibility 

irrespective of the present 3-mile boundary. 

1 . 
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While the President's proc.lamation does not pur port' to . alter 

this state-federal relationship, t .he redefinition of the 
oJ' _I • _ '''loot" .. _ "'l .. • _ .. '" 

territorial sea under international law raises some possibility 

that present U.S" fishery management statutes would be 
10<' , .:0# l" . . . 

interpreted in a ¥ay that could be d~srupt~ve of present 

programs. 

Any seaward extension of state "boundaries" to the 12-mile 

line of the new territorial sea would profoundly alter present 

fishery management programs in the united States. In our view, 

such action would balkanize decisionmaking, disrupt the 

conservation of stocks which must be managed throughout their 

range, and undermine the many research and management efforts 

which have been initiated in the past two decades. 

oppose any such extension. 

NFI would 

Section 9 of H.R. 3842 states that the bill is not intended 

to affect the present "boundaries of the States" and that with 

the exception of those changes expressly made in Section 7 of the 

bill, no change to present fishery management authority is 

intended. The result, under our reading of the bill, is that the 

existing balance of responsibilities between the state and 

federal governments in those laws governing the management and 

development of living marine resources would be maintained. We 

support this position. 

Section 7 of H.R. 3842 would add definitions of the terms 

"territorial sea of the United States" and "import" in the 

Magnuson Act. These proposed changes raise several questions 

concerning the intended impact of the bill upon the Magnuson Act 
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and its fishery management 

Under section 102 of the Magnuson Act, the U.S. exercises 

"sovereign rights and exclusive fishery ' management . ~ authority" 

over all fishery resources in the "exclusive economic zone." 
-> 

This zone is defined in section' 3 with - reference to "a line "'! 

coterminous with the seaward boundary of each of the coastal 

states." Under section 306(a), the jurisdiction and authority 

of a coastal State "within its boundaries" is maintained subject 

to certain exceptions having to do with fisheries located 

predominately seaw~rd of state boundaries which are also located 

within state boundaries. 

The legislative history of these provisions suggests that 

Congress intended that each state's seaward boundary would be the 

same as that established . in the Submerged Lands Act of 1953. 

Thus, unless either the seaward boundary of the coastal states, 

or the baseline of the territorial sea are changed, the basic 

state-federal relationship as described in sections 102 and 306 

of the Magnuson Act would not appear to change. In this regard, 

we assume that the changes to the Magnuson Act in section 7 of 

H.R. 3842 are the only changes intended to be made, and that the 

reference to the Magnuson Act in section 7 should not be 

~onstrued to change the boundaries of the States for purposes of 

defining their fishery management authority. 

H.R. 3842, however, does raise several questions about the 

intended impact of the bill on the Magnuson Act. References, for 

example, are made to the "territorial sea of the united states" 

in the definition of the term "high seas" in Section 3 and 

the extension of state jurisdiction over certain pockets of water , 
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in Section 306 (a) (2') (A) • Also, the term "territprial, sea" is 

found in the definitions of "waters of a foreign nation" and 

"high seas" in section 3 and the definition of "internal waters 
~ 

of a states" in section 306 (c)(4). 

The Magnuson Act has been amended many times since it was 

enacted and the Committee may want to examine whether or not the 

definition of "high seas" in section 3 is needed. If it is, no 

longer needed, the Committee may want to consider deleting it. 

H.R. 3842 also would change section 306 (a) (1) (A) of the 

Magnuson Act. It would appear that as a result of H.R. 3842, it 

is possible that pockets of state jurisdiction would be created 

in the waters beyond 3 miles which are managed by the fishery 

management councils. Whether such pockets would be created, 

depends upon whether or not an expanded territorial sea would 

enclose pockets of water further than 12 miles from the baseline. 

If so, such pockets wouid become subject to state fishery 

jurisdiction even though they were surrounded by waters subject 

to federal fishery jurisdiction. Such result would make little 

sense from a fishery management perspective. 

Finally, the Committee, as a matter of technical 

clarification, should consider modifying the term "territorial 

·sea" in section 306(c) (4) (B) to read "territorial sea of the 

United states." 

References to the "territorial sea of the united states" are 

also found in the other laws regarding the conservation of marine 

mammals and fish listed in section 7. These laws do not define 

what is meant by the territorial sea, nor do they indicate 

4 . 
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whether congress intended that the definitiqn, of~ the ' territorial 
_~.J.r"'~ jp...... W 

r ... ~.,.i:~ .z,:,,~~... • ~ 

sea be affected by an expanded claim of territorial sea under 

international law. While the phrase. "territorial sea of the 
t ..... ."" .. 

United states" in these laws would be defined by H.R. 3842, the 

bill would not appear to alter the basic state-federal 
• 

relationships esta~lished by these laws. 

Our review of fishery laws has not been exhaustive. Over 
, 

100 federal laws govern the management and development of living 

marine resources. A thorough review should be made of these 
~ 

statutes to identify where changes are warranted. In the 

meantime, we believe that it would be prudent to make clear that 

neither the President's action nor the proposed Act impacts the 

scope of present fishery laws as is provided for in section 9. 

Coastwise Trade 

H.R. 3842 would extend the geographical scope of the 

coastwise trade restrictions seaward from three to twelve miles. 

The coastwise trade includes the carriage of fish or cargo from a 

point in the territorial sea to another such point, or to a U.s. 

port. 

Because the vessel building and ownership requirements to 

operate in the coastwise trade differ from the requirements to 

.operate in U.s. fisheries, all U.S •. fishery vessels are not 

necessarily qualified to operate in the coastwise trade. There 

are U. S. fishery vessels, for example, which are authorized to 

receive fish from U.S. harvesting vessels in the exclusive 

economic zone, and land that fish in the united states, so long 

as the transfer of fish does not occur in the territorial sea. 

Under H.R. 3842, vessels such as these would no longer be able to 

5 . 



.. • 
' .. 

" --

'r 

>;. ., 

. - . 

\ 

receive fish in the band of water from three to twelve miles 

offshore. 

Several vessel operators have raised _ concerns that their 

vessels would be adversely impacted by the proposed extensio~ of 
, 

the geographical scope of the coastwise trade restrictions. -~ 

These concerns are expressed in the letter from the American 

Factory Trawler Association which is enclosed. 

coast Guard Enforcement And Vessel Safety 

H.R. 3842 also would amend several statutes regarding U.S. 

coast Guard enforcement and vessel safety. In this regard, the 

NFl believes that the present emergency locating equipment 

requirements for uninspected fishery vessels, which apply only to 

vessels operating beyond three miles, should not be changed. 

This is the position which appears to be taken in the changes 

proposed to sections 4102(e) and 4S02(a) (7) of title 46, united 

states Code. 

Committee Questions 

Our answers to the four questions asked by the Chairman in 

his letter inviting our testimony follow: 

1. While many changes might improve the laws which govern 

the management of fisheries within 12 miles of the coastline, we 

believe that the basic legal system or structure is sound, with 

one exception. 

The exception concerns the interaction of marine mammals and 

endangered or threatened species with fisheries. These protected 

animals are sometimes taken in fishing operations and they eat 

huge quantities of the fish or otherwise render them useless for 
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human consumption. Despite these interconnections,. presen:t 

fishery management programs are not integrated with those aimed 

at protecting animals. 

Significant problems have been avoided so far, but the 

potential for major trouble is growing and should be headed off 

by the Committee -' when the Marine Mammal Protection Act, 

Endangered Species Act and Magnuson Act are reauthorized. 
. 

2. We support maintaining the present boundary lines between 

state and federal fishery management authority. 

3. We believe that a thorough study should be completed 

before additional laws are included. 

4 • The coastal states should be encouraged to take an 

active role in conserving and managing living marine resources. 

The federal preemption of state authority within state boundaries 

in the Endangered Species Act and Marine Mammal Protection Act 

has discouraged state involvement to the detriment of fishery 

resources. 

Each fishery is unique with different opportunities and 

challenges. The best program for a fishery often requires an 

unique combination of state and federal effort. We believe that 

the Magnuson Act, with its emphasis on regional planning and 

inclusive and open decisionmaking, offerS a useful way for state 

and federal officials to cooperate in the conservation and 

management of living marine resources. 

7 . 



• 

.' 
Statement 

by the 

National Association of Passenger Vessel Owners 
, 

before the 

Committee on Merchant Marine and Fisheries 

February 4, 1992 

H. R. 3842 - A Bill to E,xtend the Territorial Sea and the 
Contiguious Zone of the United States 

• 

• 

•• 



. . 

~(iI .~ 

-
" ' .... 

' . 

. . 

Good Morn; ng,. Mr?" Chairman . r am Eri c Scharf, Executi ve Di rector of the .lI 

'Y ~ ~ ... ~ ~., 
National Association· of Passenger Vessel Owners (NAPVO). We represent some 350 

7' . ~.1-; r iii .1; ~Jo,.o • 
... .f;.... Jo1. ~ t' 

compani es operating more than· one thousand U. S. Coast Guard inspected vessel s . 
. ( .~ 

Our vessels are American built, owned, operated, crewed and subject to the full 

safety oversight of the U.S. Coast Guard. 

Our members operate throughout the country, providing the public with dinner 

cruises, sightseeing and tour excursions, car and passenger ferry services, 

charter vessel operations, -casino gaming vessels, domestic overnight trips and 

other passenger carrying operations. Last year our combined membership carried 

more than 45 million people on safe, economical voyages. The operations of NAPVO .. 
members represent a diverse cross-section of offerings to the public. 

We appreciate the opportunity to testify today on the subject of extending the 

"territorial sea of the United States" to the the twelve mile point as called for 

in Presidential Proclamation 5928 of December 27, 1988. Our interest in the 

legislation is limited to the effect the extension has on the foreign ships which 

operate in domestice service. We have no comment on other provisions of the bill 

that relate to fisheries and wildlife enforcement or ocean research and 

management. Given the short notice provided to prepare our testi mony, we have 

not had an opportunity to fully analyze the provisions of the bill that relate to 

Coast Guard enforcement and vessel safety or merchant marine la\~s. 

Our concerns that are effected by this proposed legislati on is to seek further 

limitations on foreign-flagged vessel operators who operate cruises from one 

point in American waters and return to the original point. NAPVO's supports 

legislation that levels the playing field bet\~een foreign-flagged vessel 

operators and U. S. flagged operators. 
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Page Two - Testimony by NAPVO on the Extension 

.' . ,. •• . , 
Our reading of the pr.oposed legislation indicate~ tha t the Passenger Ship . ~ 
Transpo~tation Act has not been referenced. We recommend that the need fgr 

~ 1 
inclusion of this Act be r~~earched and included if necessary to correct the 

problems we are concerned about. 

Currently, the Passenger Ship Transportation Act provides that: 

"No foreign vessel shall transport passengers between ports or pl aces in the 
. 

in the United States, either directly or by way of a foreign port, under a 

penalty of 5200 for each passenger so transported and landed." 

Our concern is that the Customs Service, relying on Attorney General opinions 

dating back to 1900, has allowed a "loophole" to develop that permits a foreign­

flagged vessel to leave a port, travel to international waters and return, with 

it not being considered a violation' of law. 

This "voyage to nowhere" loop~ole has allowed both unfair competition to 
~ 

develop between U.S. flagged and foreign flagged operators and introduced 

American passengers to potential safety problems because of inadequate safety 

provisions on short duration foreign flagged gaming vessels. 

For many years, a number of foreign-flagged cruises have operated out of ports 

in the coastal areas, obstensibly for the purpose of conducting casino gaming 

operations. Because of the distinct advantages that these vessels have in 

operating under a foreign flag and the restriction placed on U.S. operators to 

conduct casino gaming these vessels have posed extreme unfair competition to the 

American passenger vessel operator operating nearby. Last year, one of our 

members testified before this committee that his company had been forced to 

close two locations and layoff close to 100 American workers since 1989 because 

they could not compete with these operations. 
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More recently a development in San Diego harbor is' causing significant alarm " , 

to our industry . I ~ anticipation of the America's Cup races an Austrailian 
~ , 

vessel, the "Golden Swan" has been begun operations in San Diego. This vessel is 
. ~ 

currently taking charter groups out for three to four hour "dinner" cruises in 

which the vessel proceeds briefly beyond the international boundary at some 

point during the cruise to legalize its extended trip within US waters. Our 

inquiries to the Custom Service have elicted the response that they do not see 

this as a violation of law which reserves domestic service to U.S. vessels. 

NAPVO feels that lacking a change in the law that clearly and expressly 

forbids the ~ voyage to nowhere" type crui se that legislation, such as the 

extention of the territorial sea to twelve miles, that makes it more difficult 

for these operations to conduct business is in t he public interest of the U.S. 

maritime industry. 

In addition to the issue of unfair competition NAPVO has serious concerns 

about the safety issues presented by these vessels, NAPVO and its members first 

priority is to always ensure that its passengers have a safe voyage. We support 

federal efforts to regulate the passenger vessel industry, both through domestic 

vessel inspection and certification and the regulation of foreign ship activity 

in U. S. ports. We believe that the U. S. Coast Guard does an excellent job in 

ensuring the safety of U. S. passengers on U, S. vessels. 

We have concerns about the safety of passengers on the foreign-flagged 

"voyages to nowhere" . We, as all who derive their livelihood from the 

territorial seas and the international oceans , are concerned that those who seek 

pleasure from the sea be able to do so with safety for themselves and profi t for 

the provide rs . The unique nature of the cruise business, as it is carried out 
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Page Four ~ " Testimony by NAPVO on the Extension of thit Territoria-l- Sea " 2/ 4/92 
.," 

in this country, is ~hat the means for cruising the ' oceans is almost exclusively 

foreign built, foreign 
.. 1 J. 

foreign interpretation 

owned, foreign operated, foreign crewed and subject to 
• 

of the international standards and another nation's . , 
safety regime. The U.S. Coast Guard exercises direct control only in limited 

circumst~nces such as a narrow accident investigation juri sdiction and, when . 

absolutely necessary, in a court of last resort fashion carrying out 

intervention ~nder the international conventions. 

In the range of options: a U.S. passenger can choose between a short duration, 

close to home excursion by a U.S. vessel such as dinner cruises, excursions or 

sightseeing or at the other end of the scale, a deep sea adventure calling at . . 
foreign ports in a prolonged voyage. The choice is clear and rarely does one get 

something unexpected. 

There is another segment of the on the water experience where the choices are 

not so clear, the safety regimes quite different and the consumer may indeed be 

getting something far different than what he expected. That is the "voyage to 

nowhere" by foreign operated, foreign supervised vessels that operate from U.S. 

ports, carrying U.S. passengers primarily on gambling cruises. These vessels 

are in direct competition with the domestic vessels but are not held to the same 

strict oversight. They, because of their gambling revenues can offer short, 

several hour trips featuring meals, entertainment an"d an on the \~ater experi 

ence in direct competition with U.S. vessels and at giveaway prices. 

These vessels have all of the foreign vessel problems cited in a NTSB report 

regarding cruise ship safety, which have substantially less oversight because 

they are intensive use, often obsolete ocean cruising vessels which probably 

never retur~ to the jurisdiction of their flag yet they have the same shield 

. ' 
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that true international cruise vessels must have to operqte between and through 

numerous port states. They, with their dedicated use involving only a single 

U.S. port do not deserve the deference accorded true international vessels . 
. < 

These vessels should be exposed to the full domestic control of the United Page 

States and its maritime safety organizations including inspection by the U.S, , 

Coast Guard to our domestic regulations and the investigative oversight powers 

of the National Transportation Safety Board when appropriate. 

The principle here is that if the owner of a vessel chooses to become in 

actuality, a domestic service carrying our nationals from and returning to the 

same port, then the vessel should not be accorded international rights whose 

purpose is to facilitate commerce amongst contracting governments with differing 

domestic standards. If they choose· to become domestic use vessels and 

incidentally compete head to head for day or dinner cruise passengers, let them 

meet the same inspection and oversight standards that our domestic fleet meets . 

I thank you for the opportunity to address this Committee on the issue of 

extension of the territorial sea. Mr. Chairman, I would be pleased to respond to 

any questions you or the members might have. 

February 3, 1992 
pubpol\gamble .8 
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I. Introduction. 

Chairman Jones and memoerB of the House Merchant Marine and 

F~sheries Committee. Thank you for your January 3, 1992 letter to 
~ ~ \..o. ..... ai. ~ ... 

Govsrnor Bickel inviting State pa~i~ipa1rion ~n this hearing. 
. ~ 

IJIho lO'tatc of Alacka cupportc logi .. l:ation to implQIIIQllt th" 

President's Tarritorial Ssa Proclamation for domestic: purposes. 2 

J.:. .. '.,4-Y .. 

liowever, the etate, along 'With the Alaeka State Legislatura,' urges 

that domestic legislation on 
.,. . 
the territorial sea affirm the same ' ..... ...... 

• 
stCltt!5 ' rightll ill t.hl:l 12 l\lilt:: lUli!. !.loa!. IIUW .uti"l !.U LIIl . .,., lII.il .. ;!,. 

Alaska has substantial interests in the territorial sea off 

the coastline of the state. With the exception cf approximately six 

anomalous years fro= 1947 - 1953, tha coastal states have owned the 

submerged lands and managad thB ra"ourcas of the tBrritorial sea . 
• Tha SublllQrgsd Lands Act of 1953 affirms ·the public interest in 

=tate reeponsibility over the territorial sea. This historic grant 

of title to the coastcl stctes has assured ownership i~te=e8t and 
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. . 
by activities in the territorial Rea. 
~. .::.. .. ... ~.~ .... ·li ..... ~ t . , . 

Areas beyond the territorial sea have been~s~ject to federal 
, "<1-

- ~ a 
jurisdiction and control but not domai~ for purposes of. fas ,t title 

"" ~ - ~ 
to the submerged 1ande. 'rhough no governmental entity held title to ., 
the lands beyond three miles, for mar.y purposes the states have 

I 

exercised jurisdiction and control a1cng with or in place of the • 

United States. A:s a result, Alaska already .. haa subs-::antial 

experience 1n managing resources beyond three m11es. 

Therefore, Ala"ka submits it voulc1 be in the best public 

i.ntereRt to affirm the same state right. in a 12 mile territorial 

SQa that presently exiat in throe milQR. 
~ , '", -. :. . " 

II. Alaska Has a Substa:1ti al Interest in Adjacent Coastal Lands 
and Waters. ~ 

.., 
The State of Alaska is keenly interested in laws affecting the 

state's offshore coastal 2:one. Alaskii has a tidal coastline of 
,~ 

i!'>PPJ:.:.xi.,at,!!:l/ 1's,132 llI.i.lios.' Uu.:}.h Ll.a SuL ......... y .. J LauJ .. A ... L uI 1953, 

43 U.S.C. 51301 ~ ~., Alaska owns approximately 50,000 &quaIe 

miles of submerged lands, and manage. re.ource. of that seabed and 

the supgrjacent water column from the coastline seaward to ~h~ee 

geographic mi1es. 5 Extension of the territorial sea off Alaska to 

12 miles would increase the submerged landa under the territorial 

sea by an additional 150,000 sQuare m1les.' Federal jurisdiction 

would remain in ~e 800,000 squ~re miles comprising the Exclusive 

Economic zone, as well as over sul:mergac1 lands of the outer 

continental shelf to the 1imit~ of exploitahility.1 
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preeent time, virtually ell of .-

and herring oc~re wi"hin the three mile zone • 
." ~ , 1 ~.JJ'''':a1'''''-'''''.n:l<.. .... 

taken in botH, "tate water" to three :niles' and in , the, current 

tederal EEZ trom three miles ~o 200 m~les,:· the Alaska Department 
'r 

of Fish and Game esi~!Da"e6 97.4\ lire taker. beyond three ;uiles 
" ., 

76.2\ arGl haJ:VGlsted beyond 12 miles. l : 

: 

Accor~i1ng to officials of the Alaska Department of ~atural. 

Roseurc08, oil and ga~ production in Ala~ka's three mi~e zone is 
I • • 

sub~tantial. In H90, 182 .. ells on 14 platiorme in Cook Inlet 

prggu~eg 9,OOO,OOa~Ar.~1~ gf oil whll~ 7.4 oftft wftl1n in r.ook rnl~t 
~ 

registered a production of 95 billion cubic feet, cf nD::ural gil". 

Offshore production in the Beaufort Sea is currently centered on 

Endicott Causeway where 56 producing wells generated 38, 000, 000 

barrels of oil 1.n 1990. At the same tim!:!, there is zero prodUCtion 

beyond three miles. 

III, Alaska ' s Kanag9mant Rosponsibilities DGpend on a Nexus to the 
Re&o~rces, not a Th=ee Nile Limit. 

A. Fiaherie:s 

Alaska'" intex'e:st.= and re"pon;:Jibiliti .. " in coaste.l Oredl! are 

not limited to the ~ater:s within three miles, Lands, waters and the 

resources 'therein cannot d',fined by .an arbitrary line that: 15 
~ 

detinec1 as II certa1n numt,er ot. miles t.rom the coastline. Instead, 

such resources ag9re9~te in the marine enviro~~ent in accordance 

with natural il1 :i:luancelO, It is natural and 

administratively efficient that similar kinde of reso~rces in the 

offshore .. ate~s be m:snoged by a "ingle r .. quillto=y body.!! 
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'!. .,.. ~ . ~ 
~' "l ..... lta·'" m ... n"gement authority over re:;ources :t;;~yond three 

pI" .0 ... '\ 4 ('II \ 

miles" ond in the "ater column above the ::luter continenta:l shelf has 
, -~-,. • ,,",10..< ___ 

been 10n9 reco<;;r:ized.. For example, Alask:t -'fir:;t promulg ... te':: 

regulations tor narvest of king crab beyond t:J.ree mUes 1n 1969." 

Tha r>!agnuson Fi-"hery Con£ervat.ion anci Management 
' . 

of 19i7 

(HFCMA) , 16. U.S.C.S1BOl 2t. ~. r did not alter the £tate ' s; 

management authority beyond the territorial sea. " 
• 

Under the XFCMA, Alaska has a majority membership on the North 

Pacifio Fishery .{anagement Council (NPFMC) which recommends 

management reoul~tions to the ~ecretary of Commerce for fisheries 

in tho exclusive Economic Z~n9 from three to 200 miles. 16 U.S.C. 

S 1552 (a) (7). J..H.hough lI!'':>St EISZ tlsherles are now managed direct.ly 

by the secretary ot commerce upon recommendation fro~_ the NPFMC, 

thQ secretary of ·.ommerCQ hall delegated authority to ' the Alaska 

Departm~nt of F.sh and Gam~ to manage the Eering S~a and Aleutian 

-... Isla:\da king 'and ~anner crab fisherieli in the EEZ." Part. of th~ 

Southeast ~laska darnersal shelf 9raundfi~h fishery ir. the EEa are 

al~o mar3ged by the state. Purther, ~ince a small portion of the 

overa~_ l salmon harvest occurs in the !!Z, there is II Salmon Fi~hery 

Man:.gement Plan certifying state management aut-harity tor t.hose 

p~rt5 ot t.he tlaherj conducted in t.he !!Z. ~ '0 CFR Part 674 • 

• 
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B. Other resources 

1. Mineral Re~ource9 
.r.". c I 

Alaska Statutes (AS) also 

;.IlWllt. t?ii yXploration and devel0r,ment ;:*~~~~~~=~~~~: 
4 1" ~.i,ne,r~ll state wat:ers. sea AS 3B.0!5.135(a) for .' 

, , 
38.05.140(c.1, prescribing aCrea;1e l1mlr.s en 011 and lies leasesl AS 

38.05.180(d), allOWj.ng adjus=ent:s in royalt:les when 8ubmerqed 
, 

lands are oubject to state/federal t i.t1e dlsput:es; AS .... . 
38. 05 .140(d) (4), permitting g'Cate l eas .. s on lands adjacent t:o 

federal outer continental shelf l .. ases/ etc. ~ll state developmer.t: 

i8 cl08ely coordin~ted with. federal activitiell und .. r the Out .. r 

Continental Shelf Lands Act: of 1953, Since Alaska ~a coastline is 
• ..vA,.. ~ 

consr.anr.ly changing, such cooperation is essential to assure stable 

lease management programs -r.o lessees whose oct:ivities might be 

Subject to shlf-r.ing jur1sdict:ion as t:he s-r.a-r.e ' s seaward boundary 

changes due to natural and artificial causes. 

2. Coastal ManagQment 

a. Stat .. Programs 

Under the Alaska Coastal Management Act (ACMA), AS 46.40,010 

:t ~" th~ Alo~ko Coostal Policy CounCil, in coordination with 

local coastol dis'Crictzs, opprov.,,, cOCl"tal /Ilo.nogeu:ent programs to 

ensure "t:he orderly, balanced utiliz;Clt:icn and protection of the 

resources ot "he coasr.al areas co"sistent wi~h sound co~servation 

and sustained y1eld pr'1nc1ples." AS 4 6.40,020 (3). These district 

programs and the states ' own coastal Dlanagement prog=am torm -r.he 

Alaska Coast:al Management ?rogram (ACMP). Present activities being 
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conductQ(i.; in complian",,:.w.l.tll 

, • development of minerals an:1 Oi\ and 

Bxtra-::tion, - ' '" tr4l!-sportation; etc,_ " 
, 

Under the fodQral Coastah 
~~ f ~ ~ 

Har.aga."IIent AC T.> ' (CZKA : , 
-. - ~ - 16 

U.S.C. 51451 ~ ~.· l activ!.tiss on the outer continental shel.f , 
thet offect Aloeko'o =oaotal Eone ~ua: comply with Alas<a's Coastal. 

Management Proqr~r.J. Pur:su=t to lhe CZ!"..A, Alaska . actively 

pare1clpates with t:he !'!inerol:s Mono;Jemen'; Service of the Department 

ot the Int:er.l.or 1n assurinq t:his ccu'pliance ond orderly de .... elopment 

of outer continental"shelf (OCS) lands. In particulaz, pursuant to 

the recent reauthorization ot t~e C!~. the st:ate again 1s able ~o 
• 

conduct cone1;tency revi .. wa of ~ec!eral lease sales that , a!!ect 
t '" 41'- _ 

otote co~atal .areas, !.ncluding affClCted inlar.d territory. £aa 1S 

U . S.C. S1456 (c) (3) (B) Y Rece~t consistency r""iaws of OCS projQct.s 

include oil le03e "Illes i.n the Navarin Basin, anti thg Chukchi an:i 

Beaufort Se .. ". In addition, the state 1,:"0 . particip"t .. d 1n 

consist.ency reviews fo: gravel sale" in the Beaufort Sea and has 

reviewe:1 oil spill cOntingcn::y plans fcr t4llker ves"els. }_ll these 

act i vities must, "to the maximum extent pr&ctlcable, ' be consi stent 

with the state's coastal management lawa. i6 U.S.C.S14S6(c) (1) (A). 

IV. Stat.e Interests in the Adj3cent Territorial Sea Depend upon a 
Nexus to the Coastal Activitieu, not upon a Y~l.age Fc=mula. 

The SuDmerged Lands Act of 1953, 43 U. S.C. §1301 ~ ~., 

granes to the State cf Alaska title and ownership in 5ub;nerged 

lands seaward cf the ccastli ne to three miles. The grant covers 

I 

.. 
• 
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the natural resources of the Bubmerged landg and ., ' .. 
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water column. The Alas~t; Statehood Act,- P~ . La" 85-508 , 56 (,m) , , ' 

confirms the application of the Submerged Lands. Act to Alaska as it 
, 

entered ' the Union on "aqua']., footing" i. with' the othel; states .. 
, """ .:'\ ~ 

Pu~suant to secticn 2 ot the Act. the State of Alaska consists of 

the territorial land IIlaSS "t:oqetller with thl: territorial waters 

~ppurtenant. thereto . " Undar thGse authorities, Alaska has been 

exercising dominion and jurisdiction over thOse waters since 

Janu~ry 3, 1959. 

When enacted bi Congress in 1953, the states' entitlements to 

'!:he three mile boundary encompa!!!!ed all submerged lands subject to 

fast title by the. United States : The entitlement lands included 
• " • -.,.....,. ~ jl,. 

virtually 811 resource development activities then possible. Thera 

was very little exploltatic:m of living or nonlh-ing resources 

beyond three miles. In praceical ef!ect, the Subme=ged Lands Act . , 
covered all submerged lands and all valuable ocean resources then 

subject to exploitation." 

The resource situation changed in the early 1960'9 when 011 

drilling technology permitted explora-::ion and e :<ploitation at and 

beyond the three Aile limi:. • 19 However, even as technological 

advance. led to a thrivinq oil and gas development business beyond 

three ",iles, the United States never sought title C\'Eor those lands . 

Inst. .. ad, thl;! United States ' interests in ' the outer continental 

shelf are lill'i tQd to lands "o!: which the s!lbsoil ar.d seabed 

appertain to the United States and are subject to its ju=isdiction 

and contt"ol." 43 u.S.C_ S1331(a) .:0 

9 

" . 
, 
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The d15~lnction thai the stat es hold fee ~imple 
~.... .... "I r~ :+ 1'! • ~ 

lands continues today. Thus, when natural a~d artIficial accretion~ . 
: \"' 

cau"o ambulatibn.a t;' tho coastline that alter- the area of the . ~ -. . . , .... 
sublllQrgod land~ I the states acqUire actual "t i tle to a..."d ownership 

~ 

, • T 

of " tholle extensions . ~ven though. prior to the ambulat.icn. the same 

submerged lands were not ownod by the federal qovernment. 21 

Instead, pursuant to 43 U.S.C.S1331, the same lands only 

"appeI:taine<l" to the United States. With tho excoption of the cdd 

years between Cn 1 i fprni n 1 and the Submerged Landa Act (1947 -
. -

1953), the United Ste~e9 haa never exe~cised general foo ownorahip 

rights over ot!shore lands." When offshore lands pave been o~nod , 

they have been owned only by stA~es. Thus, if the Congre~s is to 
• 

establish any "'itle at all 1n the new territorial sea' lends from 

three to 12 miles, historical precedent endorees vesting that title 

in the neighboring coastal states and not the federal government. 

Though the Presidential Proclamation on the Territ orial Sea 
_. - 'I ... 

does not purport to create title in the United States 'over 
r 

submerged lands from three to 12 ~iles, it and the bill now subjeCt 

to review prevent the states from exercising their historical 

ma~agement responsibilities in the full extent of the territorial 

sea . Yet, the state's interests in today ' s 12 mile territorial sea 

are ju~t as substantial as ~hQY were in the three mile territoI:ial 

sea fro~ 1776 - 1988. Indood, the coastal - s~ates ' connections to 

c:onllervation, development and uti.~i2ation of the resources of the 

cOAstal waters seaward to 12 miles are probably 8ub.tantially more 

- • 
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lIj.gnificant than all such activities were i.n the three mile .--
territorial sea in 1953. 

1 
.. 

All of thea... act:'vj.ties in the new t errlT.orlal se a t.ave 

~ significant effects on the coastal s~atell. Por £x~ple, II Q=owing 
• 

economy, increc",ed ~i.flhing and resource exploj.tation, expand.!.ng 

reliance on oil, etc., iu the last forty yQarll have reR~lte~ in II 

greot incr .... so in offshoro acti-,ity with major environmc:.ntal, 

s.:)clal and economi;;: implication:s cmd ;::eeponsibilitles for coastal 

5 ta1:es. 

~s a resulT., mOdern clrcumsT.ances give the coa:st"l otates the 

same degree ot concern tor the 12 mIl e ter=lT.orial sea that exj:sted 

for the three mile territorial sea In 19~3 a~d In the 175 years 
~ , 

prior to the Submerged Lands Act grants. congress should continue 

to honor T.hese state interests snd confir!!1 ST.ate ownersh~p a:\d 

management preroge:tives in th .. territorial sea as i<: is defined 

t i me to time by the United States. 

VI. Policy Considerations. 

The extension of the territorial sea from three to 12 miles 

without a c:orresponding grant of aUT.hority to the states will 

unnece~garily add another seaward boundary to the complex ar~ay of 
-

seaward boundaries dafined in many of the la~s being addressed by 

the cor~i~tee. The bill, &0 prBsd~tly writtan. would find a coastal 

state boundary at three ailes, a cerritorial naa at 12 ~ileG, a 

contiguous zone at 2~ miles, the e~cluoive economic cone at 200 

miles and T.he edg~ of T.he · continental shelf :lomewhere further 

10 
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, . 
for domestic and international purpo:'!ell WGe diecour.aged b~ tlie' u.s. 

t .. J ~ 

Supreme Court 1n Cft1 f torn! a II ( 1965) and for the fi:"t two 

centuries of the nat1on's existence, there has been but one coa,,"al 

boundary - the territorial sea at three miles. It wae not until • 

1941 ~hat the u.s. Supreme court ruled that the offshore eubffierged 

lands vested in the :lational qovernmen't. 11.5. y. Califprnia 

(Cal i fQr~ia II, 332- U.5. 19 (194i), The voiding of. ~he Supreme 

Court's ruling in C,ljfornia I by the Congress in the Submerged 
• 

Lands Act of 1953 returned the state ' s seaward boundary to a line 

coterminous with the territorial ~ea. It did not permit a separate 
, , 

federal seaward boundary. Ca1lfo~nia II is consistent vith 

Congr~"s' approach in the Submerged Lands hct and favors a single , 
coastline from which the "tate's seaward boundary at three miles 

and international law boundaries beyond are measured. For most of 

the life of this Itation, the territorial sea limits and the states' 

seaward bounderie:'! have been ~h" lIallle. They should remain 60 in 

1992 as we prepare for the 21st century. 

11 
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1. Presented" by John G. Ch:ief, ' natural ;\Glaources 
Sect:ion, Alllsk'll Department of Law. Ml;. Gie3berg holds a f al+' degr9CI 
and a Ph . O. in fisheries fromj. the U;\,!. ... e~_sity·' ~ ' I~iohi.gan~. · ~lia 
=:pecializes in offshore jurisdiction and handled tbe superior court 
trial and appeals t:0 t:he state lind U.5 .' euprem" courts in f../.Y. 
American Eagle y. State (1980) (ext:ratarrit:orilll application of 
stllte fisheries requlat:ionsj . He is currently preparing for oral 
argumGlnt in !I S. y. AlaSka, NO. 118 (U.S. Supreme Court, o~iginal 
jurisdiction) concerning the valld1t:y of disclaimers t:o extensicns • 
of s;tate submQrgad lands II!! condition for cc:."ps of E:nl11neera 
coastal construction permits. Dr. Gissberq was a member of the. 
Ocear. policy Committee of tho National Academy ot Sclences t=om 
1979 - 82 . \ ' 

2. ~ Attachment A - Letter of GovGlrnor Wal tGlr .1. Hickel t o 
Honorable Donald E. Young dated ~arch 28, 1991. 

3 . .5H Attachment: B - CS for House Joint Resolution No. 29 
(ReSOUrce5) in the Legislature of the State of. ~laska i Sixteenth 
Legi8latu~e - Second Session, relating to stat~ jurisdiction over 
the terrlt:orlal sea out to 12 nautical mile~ and the air, water, 
submerged land, ane resources found there, and to the transfer of 
title to SUbmerged land 0.1: the t:erritori· .... sea out to 12 nautical 
m.iles to "::he State of Alaska and the ot.ner coastal states. 

4. ThesGI figures are bAsed on e line constructed by connecting 
points three milGls apart along t :.e coastline. See, Shalowitz, A. t . , 
Sea and ShorGl BoundariGls, vol J, U. S. Covornmant printing Office 
(~ashington, D.C., 1962), p. 493; US DOC NOAA pamphlet on 
Coastline of the United St~t:es (undGted). 

t 

5. ~ 43 U.S.C 5S Ijll and 1312 (Submerged Lands Act of 1953). 

6 • Ala5ke Depart.lt',,.nt of Netural Resources preliminary estimatQ~. 

7. 43 U.S.C. ~1331 definee the outer cont inental shelf ae 'all 
Submerged land~ laying seaward lind outeide of the aree of lands 
beneath navigable waters as defined in sectien 1301 of ~his title 

The SubmE.rged Lands Act of 1953 lOt 43 U. S.C. 1301(a)(2) 
d" finQg those "ns71gable wat:ers· to lnclude "all lends. • 
seaward to a llne three geographical mlles dlst:ant: from the COllst 
line of Glach St:.te . • The seaward boundary o! the out:er 
continental shelt ls defil,ed in the U. N. Convent:lon on the 
ContinQntal ShQlf at ar~. 1, as "to II depth of 200 :n"r.res or, 
beyond ~hat lim~~, to where the depth of the superjacent waters 

12 
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admits or t~e explol~a~1on or the noturol reeource~ of the said 
are.s. '/ ~ :,9 U.N.T.S. 311. l' U . S.T. 471 (in force for the !Jnited 
States on June 10, 1964). ... I . 

... - '-
9. E.~., halibut, Paci~ic cod, polloCk, sableflsh. etc. 

'$' 

9 • • 'S 44.03.010(a)- d"finQs state juri.Sdi ction as ext:end.1ng to "1:he 
mar.,J'i::al sea to its .\!utemost limi ts as 1:11062 l1nlits are from tln:2 
to timg defined cr recognized by tr.a UnitQd States of America by 
tceaty or otherwise," 

... 0. PO.r fisheries purposes, the inner boundary of tr.e :::EZ 
es ti:l .Jl.:.~hed in !'re .. identiol ProclaJration No. 5030, dateod March 10, 
198~ i:o "a li!:e coterminous with the seaward boundary of each of 
UJ..i ,::r.as:"l St4tee." 16 u.S.C. 5la02(6). 

IJ _ See ~ttachment ' B: draft lDaterials on (,arvests in 0-3, 3-12 anci 
~ .; -;-'" O m~ les off Ala5J;a. 

~2. A atate's extraterritorial exercise of jurisdiction is bas&d 
'"", a ":1I;>XUS; Lot'W""n its leq11:.iln41:e sta1:e interes t ond i t5 

re1lllaticn of certain 6x.raterritorial c onduct." qjell~ y. 9rQQks, 
37'1 F.Supp.430, 441, 442 (D.C. Alaslea 1974). 

: 3. 5 Me 07.100 creatod -::he Bering Sea Sneollfish area tha~ 
in'.:luded "/lter,, neast of the U. S. - Russian convention I1ne of 
1f157," ;'ee State y. Bundran;;, 546 P.2d 530, 531 (Alaska 1916), 
';; --'p!!nl d i "mic:!Ad cub nog;., iJr' y. State, 429 U.S. 906 (1975) . 

14. S:;a 'fly IImerican Epgle ", State, 620 P.2nc 657 (Alaska 111aO), 
;':'.Ipea! d1:-trn1sst:U, 434 U .. S. ll-JO · \ '19C~ j ';- · CtC.ts;- iZ .. · ..:r l-'" B .. -..a!'l'j~, . . &1,7. 
9.2nc 1243 (Alaska !984), cart. denied, 469 u.s. 823 (1984;. 

15. ~4 Fed. Reg. 29080 (July 11, 1989). 

16. nAIl {state] lar.d, together wi1:h tide, SUbmerged, or 6hore1~nd 
. • may be obtainad by permit 0: lease tor the purpose of 

~xplora1:ion, davelopment, and 1:he extrac1:ion ot minerals. -

~ 7. The otate8 assumed they had a".lthori ty for lmch COl',sillt:ency 
reviews until ~he practice was invalida~ed in SecretaxY of Interior 
v. ro1jfprnia, 464 u.s. 312 (1984). 

13 
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18. The Submerged Lands Act codifies practice and cus~om ~ha~ had 
continued from the first d~yG of the Nation's exfstence un~il 1947 
when. tqe u. S" Supreme court ruled that the natJ.onal g01'errunen~, 
not ~h~ state~. owned the submerged 1and= out to the ~hen b~u~dary 
cf ~he territor ial sea at three miles. U. S. y. California, 332 

. u. s. 19 (1947). The SLA returned the eubI:lerged land. to the states, 
along with all land reclamation ~at had taken place in tidewatars. , ~ ~~. 

19. ~ n S. V eel {farDia Cf'a) i4'orn!a IIl, 381 U.S. 139, 143 
(t965) ("By 1963, however, drilling techniques had i:.proved 
sufficiently to revitalize the importance of the demarcation line 
betwoen .tato and federal submerged land~.·) 

• 
20. In contr.adi.;tinction, the Sub:neroed Lands Act qranted the 
states 'title to and ownership at the lands • • . and the na~ural 
resources within such lands and WA"ers' (43 U.S .C. 1311(a» to 's 
line three geographic milQ& from the coa=~ line •••• " (43 U.5.C. 
S 1322). -

21. Califgrnia II at 176 - 177; Jn1tQd StatQ $ y ~aJltorntar 447 
U.S. 1, 5-6 (19BO) • . 

22. Federal withdraw=le, refugee, etc., may, of courSQ, involve 
federal ownersh1p of submerged lan~s. 
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March 28, 1991 

T!,e Uonora!>le Donald E. Young 
U.S. Ilouse of Representatives 
2JJ1 Rnyburn I!o\lse office Building 
11ashinqton, D.C. 20515 

Dear Don, 

~ 

" 

" 

I arn responding to your request for comments on Congre!;sman 
Wal~Qr a. Jones' Territorial Bea and ContiguouG Zono 
Extens:ion Act of 1991. • • , .. 
Thi .. lagi .. lation would resolve llIany ar.lbi guiti e s under the 
current iaw. However, the legislation does not .. ddre .... 
changing the atat"' .. juri.diction under the Submerged Lands 
Act and tho Magnuson Fil:hari" .. Manag (! men~ and Conservation 
nct. 

This leqislllt.ion :;hould ue "",""<'/00 to pt'Cwido for the 
extension or ~h~ state'" jurisdiction to at least 12 miles 
under the sub .. "r.ged I.and .. I',ct: llnd the Magnuson Fis:hor ies 
~:anag >.!ment and Conser""tion IIct, and to gS(tend th .. "tate's 
O:Inership or submerged lend" from 1 to 12 mil"s:_ Th" 
in::luslon of such amendments would lead to AJ.aGka'" support 
for thQ bill. i'l1thout thene amendment", the .. talo at this: 
tilllp. must oppose its passagp.. 

T lmt fnnrnrrl tn wnr~ina l1l1i1l nil 1n this mat:ter. 
~li t:ll warrnes t 

At tach;~ents 

?J 
Wal t~r .J. 
Governor 

ATTACHMENT A 

-- , 

J 

.. 

• 

• 
, 

• 
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The lIonorilble Donald E. Young -2-

• 

eel 
,.r ~ .. ~ 

SQnator Tad 'Stevens 
Senator Frank Nurkowski 
Charlee Coln, Attornoy G~ne~al 
Harold lIeinze, Conunissioner oC NlStural R .. sou,;"ce" 
C"rl Roaiar, Comm_~'"sionRr ot Fish and Gam.. _ 
John Sandor, Contml.ssioner oC Environmental Conserval:ion 
Paul lluaanow"ki, Diractor ot Governmental Coordir.ation 
John Katz, special Counsel to the Governor 

. . .. 

. " 

. -

• ;~ 
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Appendix Table 1. Dislribulioo of grCIulldfish and halibul catch (million Ibs. and "!o) f,om zones 
0 · 3,3·12 and 12 · 200 mila!; 'rom shere in the Berilg Sea/Aleutian Islands and Gulf ot Alaska 

D: R' :~ .~~ . Pi" r~~~ 
to 10 .-, ,' 1. ~ .. • 

. ; ~ , 
~ 

YENl 

1938 

1969 

SPECIES 0·3 miles 
Ibs 

PACIFIC COD 17.38 
POLLOCK 4739 
SABLEFISH 6.62 
ROCKRSH 2.12 
FLATFISH 7.97 
ATKA MACKEREL 0.16 

HAUBUT 12.90 ' _ .. --
TOTAl 94.53 

PACIFIC COD 
POLLOCK 
SABLEFISH 
ROCKFISH 
FLATFISH 
ATKA MACKEREL 
HAUBlW 

TOTAL 

22.76 
30.69 

6.56 
1.51 
6.95 
0.15 

11.89 -
80.51 

0/0 
7.1 
4.0 
1.5 
3.6 
7.2 
2.8 

21 .2 
5.4 

7.0 
1.3 
8.5 
2.1 

5.6 
0.4 

21.2 
2.6 

.' 

ZONE 

3 · 12 miles 
Ibs % 
195.94 43.4 
31B.47 32.3 

14.86 ' 16.6 
8.25 

24.D4 
3.54 
9.80 

544.90 

119.66 
463.88 

11.B8 
10.99 
31.68 
16.28 
9,03 

663.40 

1".1 
21'.7 
64.7 
16.1 

31.3 

36.9 
19.0 
15.4 
15.2 
25.7 
45.6 
16.1 

21.2 

12 - 200 miles 

Ibs % 
121.02 
744-44 
00.87 

" 

49.5 

63.6 
75.7 

48.27 92.3 
78.57 71.1 
1.77 i': 32.4 

38.10 · 62.7 • 

1099.06 • ," 63.2 .tl, 

181.58 ,, 56.0 ', 
1948.35- , 79.8 

58.63 
59.67· 

84.S7 ". 
18.51 

76.1 ' 
82.7 
S8.7 
53.0 

.. 
1;. 

, 
I{'l 

'" "., 

.'. <., 
OJ ' 

:n ,.... 
::r­
en 
~ 
:n 
or-
::t r-" 

~ 
-<: 

i 
.' ~ ..... 

'T1 

~ 

13 
Co, 
o ..., 
.to. 

... .."TJ 

~ 
"'" OJ 

,35.12 I 62.7 ";ifW,i!'f"<'" 
.. c, ';'7:'!!;; ~r" ' :.~~;i 

2366.52 , 7,6.2 ~ ' "i!'t,;/,~.(':Y ~,' J: '!, ,'.J' '.j" , i ~ '.;1 
i~ , :~~'-':~···.!':r~ Jl~i~·· ' 

~ ~f"~; '~ " ' . 
• Pre~ceot disb ibUlio~ of halibul catch a~ong zones in I98S was calculated using Ihe sa~e dislribll!ion.i. r~ ,[ . ;- :" 
e ... timatcd for 1988. • ... ," t .('" <::> 
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IN THE LEQI5LATUaE OF THE STATE OF ALASKA 

SIXT~t~TH LtGISLAIURE • SECOND SESSION 

1elacina ~Q state Jur1adiction over the 

territorial sea out to 12 nautical mile. 

and the air. water, submersed land, and 

reaaurcca found there .nd to the tr&na · 
, 

rer ot title to submerie4 lan4 ot the 

territorial •• a out to 11 ft2utleal mil.£ 

eg the State of Alaska Bnd the ether ., 
co&stal .tate!. 

BE IT RESOLVED 8Y THE LEGISLATURE OF THE STAT! OF ALASKA: 

~~~5 CU3~o~ary !nterna~1onal law recogn1:es that the sovere1gnty ; t 

c~astal nations extends beyond its land territo~ ~nd ~nternal ~ater9 an~. 

in the ~al. gf archipelasic area., it. a~chipela&ic watera. to an ~dj.ccn: 

belt of the sea known 8S the terrieor1al se~; ana 

WHEREAS costonary international law ~.cosni:.s that this savere~gnty 

extends to the air space oyer the territorial soa at well as to the se.bed 

and subsoil below the terr1corlal a.ai and 

includce .overcisnt1 over both liviD. dn~ nonlivins rc~ourccs found in the 

territorial sea. in the air space ov~c the terrltor1al mea. an~ on or in 

the leab.d 2nd tubsoi! b.law tha ~erritarial £aa; and 

WHEREAS cu.t~ary interna:1onal law recoeni:ea that each n~tion has 

the r1ghc to es~ab11sh the ~readth of ltl terrltor1al sea up to a ltQlt n~: 

to cUDtomery int.rnat~Dn4l law; ~d 

WHEk£AS Presjaent Aaaaan 1sau.d an exec~t1ve orde~ OD ~ec~mber 27. 

I-UltOZ'1I -1' CSI!.11 ZHRee) 
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1 198&, to extend th • . ,.rrl:arial s_a oE fhe United States !ro~ three naU: l -

2 cal ~11el to 12 nlutical mi l e', conlistent ~ith cuato.~ry 1nt.rn~tional l~w 

3 ~ut £~il.d to addr.JS its affec: on the terrltorial juri~diction of the 

S ~H~EAS leaal araUNenr; and sound public policy both .upport the 

6 conclu3ion that the ext~nsian of the tarricor1al Sea to 12 nautical mile~ 

7 by the :federal SO\·c-r:omcnt Alao eJtte!td •• tAt. Juriadic:ion to 12 nautlcal 

a railet~ and 

1.0 jur1sd1c:c1or. by exprlts:s 't'cf.rel\ce. to the: tenl ut.rritorial se.a." in. nu"erOiJS 

11 .tatutas i~ t~e United States Code; and 

12 WHEREAS the ~laska Statehood Act provides that the Stat. of Ala.ks 

13 ccnS1sts of chit fr.n:u:r Tcrrtta~ of Alaska. "to8othG':' wicb the territorial 

14 wnters ::lPPl':'f en~r. : thereto": and 

lS ~£lt~S 411 I·oa.tal GCOlt •• cu.rrantl,. have Jurisdiction over the. lana, 

16 air. vate : . a:~ r~sources WithiD their boundaric.. which. ~r a m!nimum, 

17 exc.nd o .• t ' .:a t'h:-.f:: nautical r.dles; and 

lS VritR~~~ th. G~e&t Lake. States curr.ntly have jurisdiction over tho 

19 lind. ¥tt . ~ater. and resource. oE their off.hoTe ar~& •• whicn rans- from 

20 11 to I! l naucic.al "lil •• and pO!lsiblY More alt:hcra; ant! 

Zl ' .. h':::JlEA:; :Cfte Gulf of H ... ic.o .tat •• ~":"r.ntly have Jurisd1ction o .... er 

11 the ~ J.nd.. ;'11r. ",.a.tar t anG reJDurc:., of off~horc: .~ea.. extending nlne ruuti-

Z4 .~R£AS ~la9ka and the oth.~ coast~l states have consl.tently demon-

26 the l ·tt~re! tl or both the nation aa Ii ",h.ol. and the •• veral c:oa.tal .tat~s: 

z.a \.tt:tRL",' Ala:. .... an6 the other Goaltal states have d.ellonstrate4 both 

29 .~~~~lenc~ and skill at bal&r.cin& protection, con •• rvac1on, ~nd utilization 

- 2- IUIlUl~1\ 

. ' 
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.f 1 ot the 11v1ne and niln11vln& re source! of the. ocaan cut to three na.utical k 
• 

2 ~il •• and beyond; ~nd 

3 WHEREAS Alaska ,"d the othe= eoa.t.l states are be:ter _qui?ped t~.n 

4 the !ad.ral aovernmenc. In terms or fiscal resource3 and a4m1n!5trLtlve ~ 

S abl11:1.;, to DanQga fi~h.r~.', min.~al.t and oil ~d B&I r.8o~rc.' ~irr3n 

6 12 nautical m11e~ ot the coast ~ine ; and 

7 V~aEAS it il not in ~h! ln~era;t of the narien as a ~hole. nor in the 

8 inre~e.t of che sev:ral c~ &~t&l .t.~ .. , to l~ave for Judicial resolution 

~ the lIyriad question. r ',ur~lna the eHecr ~ nate Jurisdiction cf the 

10 _xtenaion of the ttcritorial Se. to 12 nautical milel by the fede~al &ov-

11 ernmcnt; and 

12 W"rlER::AS -~he Unl.ted States Cc·naress ha! ttle authority undl!r the Com" 

14 I, 'ec. ~ . cl. lB}, and the ?opcrty Cl3.uSC (art. IV, ~c:C. 3, c1. l) of ';~ = 

15 l'nited States Constitution to resolve ~h .... IIYriad .;uurion. in , " ar.nor 

16 consistent wi:h th. inr.~ .... of bath tho nation 35 a whale and the $O\·or .. l 

17 ~gas~al ~ta~eSi 

18 BE iT Rl~OLVED that the Ala.ka St ate L'i iscatu~e resP!cttully ur~.s 

20 the excen310n of the t.r~1~orlal •• a co 12 nautical miles by che fcd~ : ~l 

2.1 cover~.n~ on '. ~ate. juriidie::'on and to rtuo~ve those: q\;estionJ in a r:\.ln:1ar 

22 consistent with the int erests of both ~he ':"..ation as a \:'hol. ana. tr.e. $ev~t'al 

Zl :oalt&l .ta:es; and be 1: 

2S lIIu1ut!l the United Stat£. Conlreds to 

Z6 (1 ) reeQlnl%e and confirm :he s~vere;ln JU:15~1ct1Dn of the S tAte 

21 'paca above t .,e territe:,:'.,l "a. in~ l ·Jdi.~ Jovereign jur!. 'Idiction over 

2., l~v::.nl and r.o .,!.!v1ns re.S01lfces !'cund. there, fro. t he b&!e11ne ::011 \.;hlCh 

l!JR0291! - J- CSHJIt 25(R •• J 
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:he ttrr!tor tal sea 1f ~&3ured gut eo 12 n.~~teal ~ilc~; anJ 

1 other c04st41 .tate~ ~itle to the 'ub~.rI8d l&ad und.rl~inB ek. t~r~ltc::~l 

4 ~e. out to 12 n&~tical niles, and recognize and tQcfira the sovereisn 

5 J~risdiction of the State of Alaska and the other coastal states o~er that 

7 ~nd s~bsail thlre. 

8 COPIES cf this r~solution ahall b. lent to the Hcn~r2ble Caore. 3U5h . 

9 P~.S!den: ot Lhe untce4 St6C~S; the Honorable Dan QU4yic, 7iee-Pre.id~ne c: 

10 tha United St~h' ~!"04 Prasidant of the u.s. SenAU: the HO:'loul:1. Thoc:~s s _ 
11 Tole7. Speaker of t:,e U.S. House of RepresentAti\·es; th. !lonorable Jan:es A, 

12 Bak.~. III, U.S. secretary ot Stat!; the Honor~blc a~bere A. H~.bBch.r, 

!. It cf the N8~i~nal Oceanic ~nd. At",o.pheric· Admini.trau.oni the J.lono~able Jamas 

l! w. »=enn~n. AsS1Stant Adm1n15tratOr tor r1~hc=1est National Marine rieh.~-

16 i., SOrviC8i t~. HQrulrabl .. Ernest F. HollinZJ. ChaiTlDan of the U.S. Se.,at~ 

11 Co~ittee on Commerce. Scienee, and Transpor:ation; t~e Honorahle J. 

18 B~nnftt Johnston. Cha1~an 01 the u.s. Senlte Co~ittcc on Enersy and N4:u-

19 ral 1.sou'C'cQ~; th4 ~~no.~bl. quantin W. Burc!ck. Ch31rm.n ot the u.s. 

20 Senita ConUD1[[te on Environment and PubllG Works. the ~~norAbl. Cl~1bor~~ 

21 Pell, C~~i=m~ of the ~.S. Senate Commltt.e on foretgn &.la~ion3 i the 

2Z Honorllblc 'Dentt: ~ •••• cell, Chairman of :h. U . S . ~OUSI!: of J.epregen:a.t:.',:us 

23 COlUl1ttee on Forelgn Aff.lrSj the Honor~bla John Conye.rs, ~1r., Chair:nl.:1 Qf 

14 tha U.S. House of Representatlves COmDlttee on Gove~~ent OpcTati~n'; ~h~ 

23 Honor.sble. Horz-i. k. tidall. Chainsar\ Q1 th. U.S. House of Re:presantatives 

26 Com:~c~e~ on In~eriQr and In3ul&r Alfair" the Honorabi. Jack Srook;, 

17 Ch~~~an of the U.S. House o! &.pr~senr.atlves Committee on the J~dici~~: 

29 t:ves C~~nittee on Me~chant Marine ~d Fisheries; the lovernor. presld*r;t 

CSHJR 2" AU ) -4· I!.J1I029B 
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of the senate, and speaker at tn . house of repro.entarive. of each of .< 

' -,. 

the 

2 coastal state3 of the Uni ted States; and to the Honorabl. Ted Stevens ~~d 

, the Honorabl. Frank Murkow~ki. U,S. Senators. ana the Mcnorable Don Young, 

4 U.S. Repregenta~lve1 meabers of the A14aka deleS&tion in Cancra ••. 

'URU2911 .,- CS\U1 2~ (R .. , 
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TESTIMONY or DR. MICHAEL K. ORBACH, CHAIRMAN or THE 

NORTH CAROLINA OCEAN ArrAIRS COUNCIL, BErORE THE 

MERCHANT MARINE AND FISHERIES COMMITTEE or THE 

U • S. HOUSE or REPRESENTATIVES 

REGARDING HR 3942 

FEBRUARY 4, 1992 

GOOD HORNING, MY NABE IS MICf!AEL K. ORBACH, CHAIR Of" TilE NORTH 

CAROLIIIA OC&AN AFFAIRS COUIICIL. I Ali A PROFESSOR OF CULTURAL 

ANTHROFOLOGY AT EAST CAROLINA UNIVERSITY IN GREENVILLE, NORTH 

CAROLINA. 

THANK YOU VERY ~lUCH FOR THE OPPORTUnITY TO APPEAR BEFORE YOU TO DISCUSS 

N ORTH CAROLINA'S VIEWS 011 HR 3842, TilE "TERRITORIAL SEA AIID 

CONTIGUOUS ZON& EXT&NSION AIID EIIFORCEMENT ACT OF 1991." AT TilE 

OUTSET, I WAIIT TO MAKE IT VERY CLEAR TIIAT NORTH CAROLINA SUFFORTS THIS 

BILL. WE BELIEVE IT IS II&CESSARY TO FULLY IMPLEMENT PRESIDENTIAL 

PROCLAMATION 5928, AlID TO REDUCE CONFUSION IN HANY FED&RAL LAliS 

WIJEtJEVE:;P. THE Tf;PJ'1 "TERP.ITO?I.'\L SEAn IS USED. 

CHAIRHAt! JOIIES ASKED THAT, AT TIIF: l-lInnIUM, Wj; ADDRES S TIIP.EE QUESTIONS. 

I ~IILL TAKE EACH OIIE III TII& ORDI::P. liE PRES F.IIT&D THEH. FIRST, AR& TII&RE 

SON& LAWS NOW INCLUDED III HR 3842 WIIIC II SIIOULD BE LUll TED III 

GEOGRJ\FIIIC St::OPE TO 3 IULES? In OUR o r III l Ot! TIIER& ARE NOlIE, BUT HI: 

DEFER TO YOUR LEGAL STAFF on TillS QUESTIOU. 

1 
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SECOND, ARE THERE OTHER LAWS TIIAT ARE NOT PRESENTLY INCLUDED IN HR 

3842 BUT WUICH SHOULD BE INCLUDED? THERE ARE THOSE WHO WILL SAY THAT 

THE SUBMERGED LANDS ACT SHOULD BE INCLUDED, BUT WE 00 NOT THINK SUCH 

INCLUSION WILL BEliEF IT NORTH CAROL IlIA AT TilE PRESENT TIME. I WILL GO 

, 
INTO OUR RATIONALE IN JUST A HINUTE. 

AND, THIRD, WHAT IS THE APPROPRIATE ROLE OF TilE COASTAL -STATES IN 

MANAGING TilE RESOURCES OF THE TERRITORIAL SEA AS DEFINED IN THE 

PROCLJII1ATION? THIS. IS THE MOST PROVOCATIVE QUESTION FOR NORTH 

CAROLINA, BECAUSE IT IS A QUESTION WE HAVE BEEN GRAPPLING WITH SINCE 

OUR 1984 REPORT, "NORTH CAROLIIIA AND THE SEA: AN OCEAN POLICY 

ANALYSIS. " 

NORTH CAROLINA liAS BEEN A STROnG SUFPORTER OF SHIIRED GOVERNANCE, NOT 

ONLY IN TilE 12-11ILE TERRITORIIIL SEA BUT ALSO IN TilE ENTIRE EEZ OFF OUR 

COAST. THE USE ~ND EXPLOITIITION OF OCEAN RESOURCES WILL ALMOST ALWAYS 

HAVE SOME TYPE OF IMPACT ON THE COASTAL ZOliE OF TilE ADJACENT STATE 

WHETHEP. THAT USE OCCURS THREE MILES, TWELVE MILES, OR FIFTY HILES 

OfTSHORE, AND REGARDLESS OF WHO IS COIIDUCTIHG THE ACTIVITY. 

TIIEREFORE, A JOINT APPROIICH TO MIINIIGIlIG TilE TERRITORIAL SEA AIIO EEZ 

SEEMS LOGICIIL. 

STRESSES ON NORTH CIIROLIlIII' S ~II\RIlIE ENVIROlll-IEIIT ARE STEADILY IIICREASIlIG 

J\IID IIICLUDE: POLLUTIOli 11110 WIITER QUIILITY DEGP.lIDATION, IIABITAT 

DEGRADIITIOII, OVERFISIiING, AND TRJlWL t-IOR'fALITIES TO SEll TURTLES. 

ADDITIOliAl. STRESSES III TilE FUTURE COULD RESULT FROM OIL linD GIIS 

EXPLORATIon linD PRODUCTION, TRAII5PORTIITION IICCIDEnTS AIID OIL SPILLS, 

2 



liARD 11!NEP.ALS HINING ArID WASTE DISPOSAL. TIIERE ARE ALSO CURRENT OR 

POTENTIAL CONFLICTS AHONG VARIOUS OCEAN USES, INCLUDIIIG SWI!1MIIIG, 

BOATIIIG, SAILIIIG, JET SKIING, CO~!I1EP.CIAL AI'D RECREATIONAL FISHING, 

RESEARCH AND !1ILITARY DEFENSE ACTIVITIES. 

, 

ALTHOUGH RESOURCES OF THE ATLANTIC OCEAN ARE VITAL TO NORTH CAROLIIIA'S 

Et:otIOHIC I1ITERESTS, EFFORTS TO DEVELOP COORDINATED STATE POLICIES ArID 

PRQGRAUS FOR OCEAN RESOURCES HAVE BEEN LI!1ITED. VARIOUS STATE AND 

FEDERIIL AGENCIES ARE. INVOLVED IN OCEAI'-RELATED ACTIVITIES--SOHET1!1ES 

WITH COI'FLICTING HlIIlDATES. THERE IS A NEED TO MORE CLEARLY DEFINE 

OCEAN l·lANAGEMENT GOALS AND POLICIES, AUD TO II1PROVE STATE AND FEDERAL 

AGENCY COORDIUATION. 

THERE IS ALSO II NEED TO GATHER All!, ANALYZE SPECIFIC IIIFORMATION ON 

OCEAN RESOURCES TO PROVIDE A CLEARER UNDERSTANDING OF THE LOCATION AND 

FUNCTIONS OF IMPORTANT AIID SENSITIVE RESOURCES AND HOW THEY I-IAY BE 

BETTER !1ANAGED. IHPORTANT OCEAN P.ESOURr.ES, USES AND conDITIONS SHOULD 

BE IDENTIFIED AlID IIICORPORATED III'rO STATE AIID FEDERAL GEOGRAPHIC 

ItlFQRHATION SYS1"ENS (GIS). THE GIS r·li\P?IHG ;';ILL, n: TUn.N, t'ROt.tIDE 

IIfFORHATIOI! FOR OCEAN 11lII!AGEHElfT POLICIES ArID DECISIOIfS WITHIII STATE 

OFFSHORE: JURISDICTIOIl, In TilE U. S. TE:RRITORIAL SEA, AIlD EVEII mTO THE 

EEZ. OVE? TIlE: If EXT FEW YEARS, TilE NOP.TII CAROLIIfA OCEAII AFFAIRS 

COUIfCIL HILL BE DEVELOPIIfG All OCEAII RESOURCES INVENTORY AIID AU OCEAN 

PESOURCES HANAGEHENT PLAIf. TillS IHLL BE DOllE UIfDER TilE COUlICIL'S 

STATUTORY HANDATE ArID III ACCORDAIfCE HITII SECTIOII 309 OF TilE COASTAL 

ZONE ACT P.EAUTIIO:>P.IZATI OIl AHEIfD!1F.:HTS OF 1990. WE I<ELCOI1E THE ADVICE 

3 



AND ASSISTANCE OF CONGRESS AND FEDERAL AGENCIES IN THE DEVELOPMENT 0, 

NORTH CAROLINA'S PLAN . 

I WILL NOW TURN BACK TO TilE ISSUE OF AMEtlOING THE SUBMERGED LANDS ACT. 

, 
AT THE PRESF.NT TIBE, NORTH CAROLINA III1S SEVERAL CONCERNS ABOUT 

EXTEIIDING STATE JURISDICTION OUT TO 12 MILES. F OREtlOST IS THE ,EAR 

THAT THE PROGR&SS TOWIIRDS DCS R&VENUE SHARING THAT 11A:J ,IIIALLY 

DEVELOPED AMONG COASTAL STATES, COIIGRESS, THE FEDERAL GOVERNMENT AND 

IlmUSTRY COULD BE ~OPARDIZED. S OME AI~ALYSTS HAVE PRJ:DICTED THAT 25% 

OF UNLEASED OIL MID 20% 0, UNLEASED IIATURAL GAS WOULD BE TRANSFERRED TO 

CERTAIN COASTAL STATES IF STATE JURISDICTION IS EXTENCED OUT TO 12 

MILES. BETWEEN $10 AND $20 BILLIon IN POTENTIAL REVENUE WOULD BE 

LOST FROM THE ,EDERAL THEASURY AND TRAIISFERRED TO A Sf ALL NUMBER OF 

COASTAL STATES -- CLEAI.LY A COlll'ROVEP,SIAL ACTION. NI 'RTH CAROLINA HAS 

BEEN REVIEWING TilE VJlR10US REVENUE SHARING PROPOSALS A~D WOULD LIKE TO 

SEE LEGISLATION REFLEC' 'ING THE BROADEST POSSIBLE PARTN :RSHIP BETWEEN TilE 

STATES AND TilE FEDERAL GOVERNMEIIT FOR OCEAN RESOURCE MJ NJIGEMENT, AND 

FOR THE DISTRIBUTION C F BENEFITS FROIi THOSE RESOURCES. REP. TAUZIN'S 

BILL, HR 4066, TAKE:; FOSITIVE STEFS IN THIS DIRECT I ON. 

To own AIm PROPERLY M\I~AGE OUT TO 12 HILES, _ A COASTAL STATE WOULD IIAVE 

TO IIAVE AN ADEQUATE LI ;GAL ,RAIiEWORK, M1II1AGEliENT PLANNING CAPABILITY AtID 

ADEUUATE SCIEIlTIFIC, ADHIIlISTRATIVE AND ENFORCEMEIIT SUPPORT. ALL OF 

TIIESE NOULD REQUIRE R ; SOURCES IN EXCESS OF TIIOSE CURRElITLY AVAILABLE TO 

I-IOST COASTAL STATES, 1I0 R DO I-lOST STATES IIAVE RESOURCES SUCII AS OIL AlID 

GAS BETWEElI THREE AIID 12 HILES THAT CAN GENERATE un-lED lATE REVENUES. 

4 
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FOR TIIEI·I, TilE BEllEFITS OF' A SIl~PLE EXTENSIon Of JURISDICTIon ARE 

unCLEIIR . 

IIlSTEAD Of II SINGLE-STROKE, " ONE SIZE F'ITS ALL" 12-MILE STIITE 

TERRITORIIIL SEll, we: WOULD SUGGe:ST A EI':GINe: l'III1T ACKtiOWLEDGES Tile: UNIQUE 

RESOURCe:S AND UNIQUE CAPABILITIES EliCH COASTAL STATe: liAS TO SHARe: 

REGULIITIon AIID MAlII1GEMEIIT Of SPEC IFIC ACTIVITIES. Tile: NEW DCS CLEIIII 

AIR ACT PROVISIONS, WHICH AUTHORIZE STATE e:N- fORCEMEIIT OUT TO 28 

HILES (SECTION 328 (!l) (3), IS All EXIIHFLE Of SUCH A REGHIE. 

FOR SOHE ACTIVITIES, REGIJLIITION BY TilE STATES OUT TO 12 HILe:S IS THE 

DilLY CUST-EffECTIVE IILTERNIITIVE. FOR OTHERS, fEDERAL REGULATION WOULD 

BE MOST EFFECTIVE; fOR STILL OTHERS, SOHe: SORT OF FEDERAL-STATE 

PARTtiERSHIP WILL RESULT HI THE BEST USE liND PROTECTION OF TilE 

RESOURCe:S. Eve:N STATE HlltllIGENEIIT Of OIL MID GAS ACTIVITIES BETNEEN 

THREE AIID 12 NILES IS CONCEIVIIElLE. 

III NORTH CAROLIIIA, FOR EXlIHPLF., WE ARE APPROACIIING THE TIME WHEN I-IE 

WOULD LIKE TU ".fAKE OB ADDITIOlti\L cIS HE':RIE5 l·L,\UAGEt1ENT P.ESf'ONS!!!!LITY. 

we: IIAVE STROIIG C0 1·D1EP.<::IIIL AND REC P,EATIOIIAL FISIIERII':S THIIT liRE VITAL TO 

THE STJ\TE'S ECOIJOJ.1Y. NE IlIlVE A CLEAR IIISTOR"!, OF PROTECTIIIG TilE 

ECOSYSTEH TIlIIT suPPorTS THE"E fIS1ll'; RU:S . PROTe:CTION OF' TilESI': P.ESOURCF.S 

IS A rRIORITY III NORTII CIIROLJIIA 1111[1 IT IS II·IPORTAIIT TIIAT STATE AnD 

FEDe:r.l,L For.J C IES COHFLF:I·IEIIT EAC H OTIIER. 

F HIAJ.LY, ~IE SUFFORT TilE RESOURCE l'IIIIIIIGEI1EIIT STUDY liS SPECIfIED III 

SECTIOII 8 Of TilE DILL. THIS 13 II VERY Il-tPORTAIiT STIIRT TO TilE COIICEFT 
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OF SHARED GOVERNAI'ICE OF trOT ONLY THE TERRITORIAL SEA BUT ALSO THE ENTIRE 

EEZ. WE HOPE THAT THE STUDY WILL ENCOMPASS TilE ISSUE OF GF:NERJ\L 

REVENUE SJlARING FOR ALL EEZ RESOURCES, SINCE THE COASTAL STATES BEAR 

THE PRINCIPAL EFFECTS OF THE USE AND EXFLOITATION OF VIRTUALLY ANY 

RESOURCE OF THE EEZ,' AnD THAT TilE STIJDY WILL INVOLVE THE COASTAL STATES 

THEMSELVES IN ITS ANALYSIS. 

IN CLOSING, I ~lANT TO EMPHASIZE THAT NORTH CAROLIIA SUPPORTS HR 3842. 

WE LOOK FORWARD TO WORKING WITH COtlGRESS AND THE rJ;DERAL GOVERNMENT TO 

IDENTIFY AREAS lIND ACTIVITIES WHERE NORTII CAROLIIII. HAS TilE INTEREST AND 

CAPABILITY TO SHARE JURISDICTION AIID 11J\IIAGEMENT IN THE EXPANDED U. S. 

TERRITORIAL SEA. THANK YOU FOR TilE OPPORTUNITY TO PRESENT OUR VIEWS. 

I WILL BE HAPPC TO TAKE ANY QUESTIONS. 
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u.s. HOUSE OF REPRESENTATIVES 
COMMITTEE ON MERCHANT MARINE AND FISHERIES 

HEARING ON H.R. 3842 
"THE TERRITORIAL SEA AND CONTIGUOUS ZONE 

EXTENSION AND ENFORCEMENT ACT OF 1991" 

FEBRUARY 4, 1992 

TESTIMONY OF 
PROFESSOR JON M. VAN DYKE 

WILLIAM S. RICHARDSON SCHOOL OF LAW 
UNIVERSITY OF HAWAII AT HANOA 

2515 DOLE STREET 
HONOLULU, HAWAII 96822 

This testimony is submitted in response to a request from 
The Honorable Walter B. Jones, Chairman of the committee, to 
address the following questions: 

(1) What role does Congress have in asserting the 
sovereignty of the United states over the extended territorial 
sea? 

(2) What laws are affected by the extension of the 
territorial sea and how should Congress amend these laws to 
implement the extended territorial sea? 

(3) Is it appropriate for Congress to extend the contiguous 
zone of the United States to 24 miles? 

(4) Are there some laws now included in H.R. 3842 which 
should, in your opinion, be limited in geogra phic scope to 3 
miles (the extent of the previous t e rritorial s e a) ? If so, 
please identify these laws. 

(5) Are there other laws that are not presently included in 
H.R. 3842 but which, in your opinion, should be included? If so, 
please identify these laws. 

(6) What, in your opinion, is the -appropr i ate role of the 
coastal States in managing the resource s of the territorial sea 
as defined in the Proclamation? 

The paper which follows, which I co-authored with David M. 
Forman and M. Casey Jarman (and which will be published in Volume 
2 of the Territorial Sea Journal), has been written to address 
these issues. 

(1) We conclude at pages 4-19 that Congress should 
participate fully in the decision to extend the sovereignty of 
the United States to 12 nautical miles, and that the President's 
unilateral assertion of sovereignty in his December 1988 



proclamation is of doubtful validity under U.S. law. The present 
situation is ambiguous, and Congress should confirm the extension 
of U.S. territory in a timely fashion to clear up the 
constitutional questions and preserve Congress's role with regard 
to future acquisitions of territory. In the present draft of 
H.R. 3842, the "territorial sea" is defined with a reference to 
the "Presidential proclamation 5928 of December 27, 1988" and 
many of the proposed amendments to statutes (such as the 
Endangered Species Act) also include this reference. In my 
judgment, this reference shows too much deference to the 
President's unilateral action. Congress in this statute will be 
giving legitimacy to the expansion of the U.S. territorial sea, 
and therefore this statute (rather than the Presidential 
Proclamation) should establish the new definition, and other 
statutes should refer to this Act rather than to the President's 
Proclamation. 

(2) Pages 19 through 39 discuss in detail many of the 
statutes that need - to be revised with the reasons for the 
rev~s~ons. H.R. 3842 includes amendments for many of the 
statutes discussed, as well as several others, but a few of those 
we discuss are not included in this bill (see below in paragraph 
(5» . 

(3) The . contiguous zone is not discussed in any detail in 
our paper, but it is clear that Congress should extend the 
contiguous zone of the United States to 24 miles. International 
law permits this extension, and it would facilite enforcement of 
U. S. laws. 

(4) No laws need to be limited in geographic scope to three 
nautical miles, but the coastal states and territories should 
participate with regard to the regulation in the 3-12 mile zone 
of the living and nonliving resources, as explained in the second 
half of this paper. 

(5) As mentioned above, the paper does identify several 
statutes that should also be amended to avoid ambiguities, but 
which do not appear to be mentioned in H.R. 3842. These include 
the National Transportation and Safety Board Act, 49 U.S.C. sec. 
1903 (discussed on page 24 of our paper); the Vessels in United 
States Territorial Waters Act, 50 U.S.C . . secs. 191-95 (pages 23-
24 of our paper); the Foreign Sovereign Immunities Act, 28 U.S.C. 
sec. 1603 (c) (page 25); the Travel Control of Citizens and Aliens 
During War or National Emergency, 8 U.S.C. sec. 1185 (pages 26-
27); the Tariff Act of 1930, 19 U.S.C. secs. 1402 et seq. (page 
27); and the Outer Continental Shelf Lands Act, 43 U.S.C. secs. 
1331-48 (pages 29-30). 

(6) The coastal states and island territories should play 
an active role in managing the resources in the territorial sea 
(and in the exclusive economic zone beyond), as explained in the 

2 
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second half of the paper. 

We hope that this contribution will be of assistance to the 
committee in its deliberations on these important questions. As 
explained fully in the accompanying paper, it would be very 
useful for Congress to clear up the constitutional and statutory 
ambiguities and to authorize a greater role for the coastal 
states and territor~es in the management of the offshore 
resources. 

3 
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On Tuesday. February 4, 1992, at 10:00 a.m. in Room 1334 
Longworth House Office Building, the Cornrnittee on Merchant Marine 
and Fisheries will conduct a hearing on H.R. 3842, the 
"Territorial Sea and Contiguous Zone Extension and Enforcement 
Act of 1991." H.R. 3842 was introduced by Chairman Walter B. 
Jones, and other sponsors, on November 21, 1991, and referred 
jointly to the Committees on Merchant Marine and Fisheries, 
Foreign Affairs, and Judiciary. 

The hearing will include witnesses from the Administration 
(the State Department, the National Oceanic and Atmospheric 
Administration (NOAA); and the Coast Guard); affected groups 
(including the fishing, oil and gas, and maritime industries) 
the states; and academic experts. 

BACKGROUND 

The Territorial Sea Proclamation 

On December 27, 1988, President Reagan issued Presidential 
Proclamation No. 5928, extending the territorial sea of the 
United States from 3 to 12 nautical miles, for international 
purposes only. (A copy of the Proclamation is Attachment A.) 
The territorial sea is a maritime zone adjacent to the coast over 
which the United States exercises both sovereignty and 
jurisdiction, including over its airspace, seabed and subsoil. 
(Attachment B is a description of maritime zones in international 
law.) The President also declared that, consistent with 
international law, the United States will grant the ships of all 
countries the right of innocent passage through the territorial 
sea and transit passage through any international straits. 
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The President stated that the reason for the Proclamation 
was to advance the national security interests of the United 
States. According to White House press releases at the time, the 
extension was motivated by the desire to keep Soviet intelligence 
gathering vessels nine miles farther from the United States 
coastline. 

International Custom 
, 

The assertion of a 12-mile territorial sea is consistent 
with the practice of other nations. More than 110 nations now 
claim a 12-mile territorial sea. The concept of a 12-mile 
territorial sea is also recognized in the Law of the Sea (LOS) 
Convention. The United States did not sign the LOS Convention 
because of its deep seabed mining provisions, but considers the 
Convention's maritime provisions to be reflective of customary 
international law. 

Similarly, the international community now recognizes a 
24-mile contiguous zone. In the contiguous zone, a coastal 
nation has the right to protect itself against infringement of 
its customs, fiscal, immigration, or sanitary (health) 
regulations committed within its territory or territorial sea. 

Presidential Authority and Contiguous Zone 

Before the Proclamation was issued, the Justice Department 
examined the question of · the President's individual authority to 
extend the territorial sea of the United States. The question 
arose because in modern international law the territorial sea is 
the virtual equivalent of land territory. This was not the case 
when then Secretary of State Thomas Jefferson in 1793 first 
established a defense perimeter of three miles for the United 
States during European maritime hostilities off our Atlantic 
coast. From 1793 to 1988, the United States had a 3-mile 
territorial sea. 

The Justice Department concluded that the President did1have 
the authority to extend the sovereignty of the United States 
over the 12-mile territorial sea, although the matter was not 
without some doubt. In the past, major .acquisitions of new 
United States territory have been done with the participation and 
approval of the Congress. For example, under the treaty-making 
power, the United States has acquired the Louisiana Purchase, the 
Gadsden Purchase, the Oregon Territory, California, Alaska, the 
Panama Canal Zone, and the Virgin Islands; in each case, the 
applicable treaty was submitted to the Senate for ratification. 
Acting pursuant to its power to admit new states into the Union, 
the Congress passed legislation acquiring Texas and Hawaii and 

1 The key difference between an assertion of sovereignty and an 
assertion of jurisdiction, according to the Justice Department, 
is that an assertion of sovereignty means that the territorial 
sea would be considered a part of the territory of the United 
States -- as much a part as a piece of land. 
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making them States. To remove all doubt of the legal character 
of the territorial sea, and to assert its prerogatives regarding 
extensions of national sovereignty, Congress could act to extend 
the sovereignty of the United States over the territorial sea. 

The President also considered extending the contiguous zone 
of the United States from ~2 to 24 nautical miles, i n accordance 
with current international law. The President did not extend the 
contiguous zone, ho~ever, because to do so would be inconsistent 
with current United States treaty obligations under the ~958 
Geneva Convention on the Territorial Sea and the Contiguous Zone, 
which limits the breadth of the contiguous zone to ~2 miles. 
However, the LOS Convention recognizes a 24-mile contiguous zone, 
and 3~ nations have since declared a 24-mile contiguous zone. 

EFFECT OF THE PROC~TION ON FEDERAL AND STATE LAW 

The Proclamation itself provides that nothing in the 
Proclamation extends or otherwise alters existing federal or 
state law. The President's intent was to extend the territorial 
sea for international and national security purposes without 
changing or extending any state or Federal authority. It is 
axiomatic that the President has no authority to change or alter 
federal law; to change federal law requires Congressional action. 

The Justice Department was initially concerned that the 
Proclamation might inadvertently extend the seaward boundary of 
the states' coastal zones under the Coastal Zone Management Act 
of ~972 (CZMA). Under the original CZMA, the states' coastal 
zone boundary extended seaward to the "outer limit of the United 
States territorial sea". Arguably, this could have meant ~2 
miles under the Proclamation. The Coastal Zone Act 
Reauthorization Amendments of ~990 resolved this matter by 
limiting the seaward extent of the coastal zone to the seaward 
limit o~ the states' boundaries under the Submerged Lands Act 
(SLA). The SLA provides the major dividing line between state 
and federal responsibility for offshore resource management, and 
is unchanged by the Proclamation. 

NECBSSITY FOR IMPLEMENTING LEGISLATION 

In addition to the original C&~, there are more than 75 
federal statutes which use the term "territorial sea" or related 
terms (e.g., "navigable waters of the United States," 
"territorial waters") which depend for their meaning on the 
territorial sea limits of the United States. These laws run the 
gamut from fisheries to Coast Guard to merchant marine to 
oceanography issues, and also include many laws beyond the 
j urisdiction of the Merchant Marine and Fisheries Committee. 

2 Under the SLA, the states' seaward boundaries are generally set 
at three miles,. except in the cases of Texas and the west coast 
of Florida where the-boundaries, for historic reasons, are three 
marine leagues or nine miles. 
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Until Congress acts, these statutes are limited in 
geographic scope and effect to the old 3-mile territorial sea. 
The effect is to limit the reach of numerous federal management 
and enforcement statutes as well as to cause confusion about the 
extent of the U.S. territorial sea under international and 
domestic law. 

There are precedents to guide Congress' actions_ In 1945, 
President Truman issued a proclamation asserting United States 
jurisdiction over the natural resources of the subsoil and seabed 
of the outer Continental Shelf (OCS). Subsequently, Congress, in 
1953, enacted the SLA and the OCS Lands Act (OCSLA) to establish 
state and federal jurisdiction over these resources. Congress 
also played a significant role in the establishment of the 
200-mile fishery conservation zone, the predecessor to the 
200-mile exclusive economic zone, ·by passing the Magnuson Fishery 
Conservation and ~nagement Act in 1976. 

TERRITORIAL SEA RESOURCES AND STATE INTERESTS 

Within the region of the new territorial sea (between 3 and 
12 miles) lie major offshore fishery resources and major 
attainable deposits of oil and gas on the OCS. According to 
statistics from NOAA, nearly 90% by weight and 70% by value of 
our fishery resources are caught within 12 miles of the coast. 
According to the Minerals Management Service (MMS), approximately 
25 percent of unleased oil resources (2-4 billion barrels) and 20 
percent of unleased gas resources (9-18 trillion cubic feet) lie 
within the extended territorial sea (3-12 miles). For this 
reason, some states (e.g., Alaska and Hawaii) have expressed an 
interest in extending their seaward boundaries to the limit of 
the new territorial sea. Yet other states (e.g., North Carolina ) 
have questioned whether the costs of administering this new area 
would outweigh the benefits to their states. 

The resources of the extended territorial sea are currently 
managed by the federal government under two principal regimes 
the OCSLA for oil and gas and the Magnuson Act for fishery 
resources. The premises of these management regimes and the 
potential loss of revenues to the federal government from OCS 
development would have to be examined carefully before any 
fundamental change is made in state-federal boundaries. MMS 
estimates that transferring additional submerged lands to the 
states (from 3-12 miles) would result in losses to the federal 
government of $2-4 billion (cash bonuses), $8-16 billion 
(royalties), and $58-116 billion (gross market value). 

DESCRIPTION OF PENDING LEGISLATION 

On November 21, 1991, Chairman Jones, along with 
Representatives Davis, Studds, Hughes, Tauzin, Hubbard, and 
Hertel, introduced H.R. 3842, a bill to extend the territorial 
sea and the contiguous zone of the United States. The bill 
declares the sovereignty of the United States over the new 
territorial sea; establishes a 24-mile contiguous zone for tr.e 
United States; amends 28 federal statutes which refer to or rely 
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on the phrase "territorial s ea of the United States" and related 
terms; maintains current state-federal boundaries; and authorizes 
Sea Grant to conduct a study of the resources of the extended 
territorial sea and make recommendations to the Congress on the 
adequacy of existing state and federal laws. (Attachment C 
contains a list of the statutes amended by H. R. 3842. ) 

H.R. 536, the ' ''Coastal States Extension Act o f 1991," was , 
introduced by Congressman Bennett on January 16, 1991. The bill 
amends the SLA by granting state jurisdiction over submerged 
lands to 12 miles. H.R. 536 was referred to the Committees on 
Interior and Insular Affairs, Judiciary, and Merchant Marine and 
Fisheries. Within the Merchant Marine and Fisheries Committee, 
H.R. 536 was referred to the Subcommittee on Oceanography, Great 
Lakes, and the Outer Continental Shelf. 

ISSUES 

o Are any provisions of H.R. 3842 inconsistent with 
international law? 

o Is there any good reason the United States should not 
establish a 24-mile contiguous zone? 

o Are there some laws now included in H.R. 3842 which 
should be limited in geographic scope to three miles 
(the extent of the previous territorial sea ) ? 

o Which other laws that are not included in H.R. 3842 should 
be amended to clarify the extent of the territorial sea? 

o Can the United States implement the Territorial Sea 
Proclamation without amending its laws to conform to t he 
Proclamation? 

o vlill U.S. resources (e.g., marine sanctuaries) 
be better protected from foreign vessel violations 
if the territorial sea is extended to 12 miles? 

o Is Sea Grant the appropriate inst i tution to conduct :he 
study of the resources o f the extended territorial sea? 

o What role should the coastal states play in man­
a ging the resources of the extended territorial 
sea? 

Attachments A, B, C 



Attachment A 

1,990) Proclamation 59:1 of December Z7. 19a11 L' 

, . 

Terrilorial Sea of Ibe Uniled Slalel of America 
54 f,J!.. 777 

By III. Prniden' of th. United Statn of America 

A Prac:WnatioD 

Intemalio/\.ll law 1'el:08llu.s that co .. tal /\.Ition. may exercise .over.ignty ' 
and jwiaciiclion over !heir t.rritorial ..... 

Th. territorial .ea of the United Stat .. i. a maritime zone extending ~yond 
the land territory and Internal .. aten of the United Slates ovu whtch the 
United State. euro .... overeignty-and jurildlction. a .ov.reignty and juri .. 
diction thllextend to the airspace over the territorial .... as well .. to it. bed 
and lub.oiL 

Extension of the territorial "" by the United State. 10 the limitl pemilled by 
intematio/\.ll law will advance rile /\.Itional Ifcurity and other lignificanl 
Inlereltl of the United Stal.L 

NOW. THEREFORE. L RONALD REACAN. by the luthority vested in me •• 
Pl'uident by the Conatitution of the United Slatel of America. and in accort!­
onee with international law. do hereby proclaim the extension of the temlon­
al lea of the United Statet of America. the Commonwealth of Puerto Rico. 
Cuam. American Samoa. the United States Virgin Island .. the COmmon .... lth 
of the Northern Mariana IslandL Ind any other territory or posseslion over 
which the United Stat .. exerC"" lovueignty. 

The terrilorlal lea of !he Unlled Slatu henceforth extendl to tz nautical mil., 
from the balt!linel of the United Slat .. detemined in Accordionce with 
inlernallo/\.lllaw. 

In accordanca with intunatlonalla .... 1 reneCled in the Ipplicable provisions 
of the 1882 Unlted N.Uotll Convention on the La .. of the Su. within the 
territorlal ... a of the United Stile .. the Ihips of III countries enjoy the riSht of 
innocenl paUl,. Ind the Ihipi Ind Ilrcraft of all countn .. enjoy the right 0/ 
tranlll pau ... through Intematlonll IlI'tIilL 

NOlhina In thll Proclamation: 

(a) .. tendl or olberwl ... Illen ulltlns federal or Slate IIW or any juri"I". 
tion. rigb ... lepl interell" or abliaatlOna derived there/rom: or 

(b) Impairs lhe deteminaUon. In accordance with inlernational la .. , 0/ any 
mantltM boundary of the United Stlt .. wl,th I /oreign junldiction. 

IN WrrNESS WHEREOF. I hoye h.reunto .. t my hand thil 27th day of 
December. in the ye .. of our Lord ninet ... n hundred Ind .ighty~ight. Ind 0/ 
the Independence Dr the United St. tea of America the two hundred and 
~~~ ~ ~ 

~(~ \0 "r-



MARITIME ZONES 1 

Territorial Sea 

A belt of sea that may not exceed 12 nautical miles, measured 
from a baseline that is either the low-water line along the coast 
or the seaward limit of the internal waters of the coastal nation. 
The coastal nation exercises complete sovereignty in the 
territorial sea, s~ject to the right of innocent passage :or 
foreign (commercial and military) vessels. 

Conticruous Zone 

A belt of sea contiguous to the territorial sea, which may 
not extend beyond 24 nautical miles from the baseline from which 
the breadth of the territorial sea is measured. Within the 
contiguous zone, a nation may protect itself against infringements 
of its customs, fiscal, immigration, or sanitary regulations 
committed within its territory or territorial sea. The coastal 
nation may stop a foreign ship in its contiguous zone for the 
purpose of investigation or arrest in connection with any 
infring~~ent of the above-mentioned regulations, and may impose 
punishment. 

Continental Shelf 

The seabed and subsoil of the submarine areas that extend 
beyond the territorial sea throughout the natural prolongat ion c : 
the nation's land territory to the outer edge of the continental 
margin, or to a distance of 200 miles from the baseline from whiCh 
the breadth of the territorial sea is measured. In its 
continental shelf, a nation exercises sovereignty only for the 
purpose of exploring and exploiting its natural resources, bc :h 
living and non-living. 

Exclusive Economic Zone 

A belt of sea beyond the territorial sea that may not exceed 
200 nautical miles from the baseline from which the breadth of tte 
territorial sea is measured. Within the EEZ, a nation has 
sovereign rights for the purpose of exploring and exploiting, 
conserving and managing its natural resources, living or 
non-living, as well as with regard to other activities for 
economic exploitation and exploration, such as the product io~ o f 
energy from the water, currents and winds. 

1 Derived from the Restatement (Third) o f the Foreign Relat~c~s 
Law of the United States. 
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LIST OF LAWS AMENDED BY H.R. 3842 

Marine Mammal Protection Act of 1972 (16 U.S.C. 1362) 

Endangered Species Act of 1973 (16 U.S.C. 1532) 

, 

Antarctic Marine Living Resources Convene ion Act (16 U. S . C. 2432) 

Fur Seal Ace of 1966 (16 U.S.C. 1151) 
< 

Lacey Act Amendments of 1981 (16 U.S.C. 3371) 

Northern Pacific Halibut Act of 1982 (16 U.S.C. 773) 

Magnuson Fishery Conservation & Management Act of 1976 (16 U.S . C. 

1802) 

National Sea Grant College Program Act (33 U.S.C. 1122) 

Marine Protection, . Research, and Sanctuaries Act (citIes I and 

III) (33 U.S.C. 1401; 16 U.S.C . 1431) 

Shore Protection Act of 1988 (33 U.S.C. 2601) 

Ocean Thermal Energy Conversion Act of 1980 (42 U. S . C. 9102) 

Rivers & Harbors Appropriation Act of 1899 (33 U. S.C. 403, 471) 

Vessel Bridge-to-Bridge Radiotelephone Act (33 U.S . C. 1202) 

Ports & Waterways Safety Act (33 U.S.C. 1222) 

Deepwater Port Act of 1974 (33 U. S.C. 1502) 

International Navigational Rules Ace of 1977 (33 U. S.C . 1601) 

Act to Prevent Pollution from Ships (33 U.S.C. 1901) 

Oil Pollution Act of 1990 (33 U.S.C. 2701) 

Various provisions in title 46, U.S.C., concerning vessel safecy. 

vessel salvage operations, and regulae ion of pilotage 

(46 App. U.S.C. 316(d); 46 U.S.C. 23 01 ; 46 U. S.C. 4102 (e j ; 

46 U.S.C. 4301; 46 U.S.C. 4502; 46 U.S.C. 4506; 46 U.S.C. 

8502-8503) 

Captain of ehe Port (50 U.S.C. 195) 

Seceions 27 and 27A of the Merchane Mari ne Ace, 1920 (46 App. 

U.S.C. 883 - 883-1) (the Jones Ace) 

Shipping Act of 1916 (46 App. U.S.C . 801) 

Merchane Marine Act of 1936 (46 App. U.S.C. 1161 ) 
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SBCTION-BY-SBCTION ANALYSIS OF H.R. 3842 

TBRRITORIAL SEA AND CONTIGUOUS ZONE EXTENSION AND 
BNFORcmmNT ACT OF 1991 

Section 1-Short Title 

This section contains the short title of the bill, the 
"Territorial Sea and Contiguous Zone Extension and Enforcement 
Act of 1991.· 

Section 2-Findings 

Section 2 sets forth Congress' reasons for enacting this 
legislation. These include Presidential Proclamation 5928 of 
December 27, 1988, which extended the territorial sea of the 
United States from 3 to 12 miles for international purposes only, 
and the preservation of Congress' Constitutional authority to 
make laws and regulations respecting territory of the United 
States, which includes the 12-mile territorial sea. 

Section 3-Purposes 

Section 3 summarizes the four principal purposes of the 
legislation. These are: to extend the sovereignty of the United 
States to the 12-mile territorial sea; to establish a contiguous 
zone of 24 miles; to extend certain federal laws to the new 
territorial sea and contiguous zone; and to authorize a study by 
Sea Grant of the adequacy of existing laws to manage the 
resources of the extended territorial sea. 

Section 4-Definitions 

Section 4 provides definitions of ·contiguous zone," 
"territorial sea of the United States," and "United States." 

Section 5-The Territorial Sea 

Section 5 declares that the territorial sea of the United 
States is part of the United States and subject to its 
sovereignty. This is intended to resolve any question about the 
legal character of the 12-mile territorial sea, which, in 
international law, is virtually the equivalent of land territory 
of the United States. The section also provides that, except as 
provided by other law, the 12-mile territorial sea is subject to 
the exclusive jurisdiction of the United States. Finally, 
section 5 establishes that for laws enacted after December 3D, 
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1990, references to the territorial sea of the United States 
shall mean the 12-mile territorial sea of the United States as 
defined in Presidential Proclamation 5928_ 

Section 6-Tbe, Contiguous Zone 

Section 6 establishes the contiguous zone of the United 
States at 24 nautical miles seaward from the baseline of the 
United States_ Wi~hin the contiguous zone, a nation has the 
authority to protect itself against infringements of its customs, 
fiscal, immigration, or sanitary regulations committed within its 
territory or territorial sea. A coastal nation can stop a 
foreign ship in the contiguous zone for the purpose of 
investigation or arrest in connection with any infringement of 
the above-mentioned regulations. 

A 24-mile contiguous zone is consistent with customary 
international law _as reflected in Article 33 of the United 
Nations Convention on the Law of the Sea_ Some 31 nations now 
assert a 24-mile contiguous zone. The Congress, acting in 
concert with the President, has the authority to establish a 
24-mile contiguous zone for the United States. As with section 
5, the contiguous zone is subject to the exclusive jurisdiction 
of the United States and, for the purpose of laws enacted after 
December 30, "1990, references to the contiguous zone will be 24 
miles. 

Section 7-conforming Amendments 

Section 7 contains conforming amendments to selected federal 
statutes which refer to the "territorial sea of the United 
States" or the "contiguous zone of the United States." Because 
the 1988 Proclamation disclaims any effect on federal law, it is 
necessary for Congress to amend federal laws to clarify that 
these laws now refer to the 12-mile territorial sea and the 
24-mile contiguous zone. A description of the specific 
amendments follows. 

Subsection (a) amends various fisheries and wildlife laws. 
Paragraph (1) adds two new definitions to the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1362) -- "import" and 
"territorial sea of the United States." The amendments will 
expand the federal government's enforcement authority by allowing 
seizures of illegal imports of marine mammals and marine mammal 
products in the 12-mile territorial sea of the United States. 

paragraph (2) amends the Endangered Species Act of 1973 (16 
,U.S.C. 1532) by adding a definition of the "territorial sea of 
the United States." As with the amendments to the Marine Mammal 
Protection Act, this will enable seizures of illegally imported 
endangered species and products upon entry into ' the 12-mile 
territorial sea of the United States. 

, 
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Paragraph (3) of subsection (a) adds a new definition of the 
"territorial sea of the United States" to the definition section 
of the Antarctic Marine Living Resources Convention Act (16 
U.S.C . 2432) . This will enable seizures of illegally taken 
Antarctic ma~ine living resources upon entry into the 12-mile 
territorial sea of the United States. 

Paragraph (4) amends the Fur Seal Act of 1966 (16 U.S.C .. 
11S1) by adding a rtew definition of the "territorial sea of the 
United States." This amendment enhances enforcement of the Fur 
Seal Act by defining the seaward extent of the U.S. territorial 
sea at 12 miles. 

Paragraph (5) amends the Lacey Act (16 U.S.C. 3371) by 
adding a new definition of the "territorial sea of the United 
States. " The amendment increases the enforcement authority of 
tfie federal government in the case of illegally taken fish or 
wildlife imported _into the 12 -mile territorial sea of the United 
States. 

Paragraph (6) adds two new definitions to the Northern 
Pacific Halibut Act of 1982 (16 U.S . C. 773), "import" .and 
"territorial sea of the United States,." to make clear that the 
United States can enforce the restrictions of this fishery law 
within the limits of its extended territorial sea. 

Paragraph (7) adds two new terms to the definition section 
of the Magnuson Fishery Conservation and Management Act of 19 '/6 
(16 U.S.C. 1802), "import" and "territorial sea of the United 
States." This will enhance the United States ability to enforce 
the management measures of this major fishery law to the limits 
of the 12-mile territorial sea. No change has been made to 
existing federal-state boundaries, which define the extent of 
federal and state jurisdiction for fisheries. 

Subsection (b) of section 7 amends various ocean research 
and management laws to conform to the extension of the 
territorial sea. Paragraph (1) amends the National Sea Grant 
College Program Act (33 U.S.C . 1122) by adding a new definition 
of "territorial sea of the United States." This is done for 
technical purposes only and has no measurable effect on the 
administration of the Act. 

Paragraph (2) contains three amendments to titles I and III 
of the Marine Protection, Research, and Sanctuaries Act (MPRSA, 
33 U.S.C. 1401 et seg.; 16 U.S . C. 1431 et seg.). The amendment 
to title I will result in prohibiting dumping in the 12-mile 
territorial sea and in the 24-rnile contiguous zone without a 
permit. The amendment to title III clarifies that the 12 -mile 
territorial sea is part of the "marine environment" within which 
area marine sanctuaries can be designated . The amendments have 
the effect of enhancing enforcement of prohibitions against 
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illegal dumping in u.s. waters and violations of marine sanctuary 
regulations in the 12-mile territorial sea, particularly by 
foreign vessels. No changes are made to current federal-state 
boundaries under the MPRSA. ' 

Paragraph (3) amends the Shore Protecti on Act of 1988 (33 
U.S.C. 2601) by adding a new definition of "territorial sea of 
the United States" in conformity with the new 12-mile limit. 
This amendment will 'provide additional protections to U.S. 
territorial waters from illegal discharges of garbage from 
vessels in U.S. coastal waters. 

Paragraph (4) amends the Ocean Thermal Energy Conversion 
(OTEC) Act of 1980 (42 U.S.C. 9102) by adding a new definition of 
the "territorial sea of the United States" in conformity with the 
new 12-mile limit, and by expanding the Act's licensing , 
provisions to OTEC facilities located' within the 12-mi::'e 
territorial sea, t~ereby eliminating any potential gap in OTEC 
licensing authority. No other changes are intended in the Act or 
its federal-state boundary provisions. 

Subsection (c) of section 7 amends a number of vessel safety 
and navigation laws administered by the Army Corps of Engineers 
and the Coast Guard. Paragraph (1) makes clear that various 
navigational terms included in section 10 of the Rivers and 
Harbors Appropriation Act of 1899 (33 U.S.C. 403) encompass all 
waters of the new territorial sea of the United States. By 
regulation, these terms are now limited to three miles. The 
amendments expand the areas where obstructions to navigation are 
prohibited . and enhance the ability of the Army Corps of Engineers 
to remove obstructions in these areas. 

Paragraph (2) amends section 7 of the Rivers and Harbors 
Appropriation Act of 1915 (33 U.S.C. 471) by including within the 
term "navigable waters of the United States" all waters of the 
12-mile territorial sea of the United States. This will exoand 
the authority of the Secretary of Transportation, acting through 
the Coast Guard, to establish anchorage grounds for U.S. and 
foreign vessels to all waters of the 12-mile territorial sea. 

Paragraph (3) adds a new definition of "navigable waters of 
the United States" to the Vessel Bridge-'to-Bridge Radiotelephone 
Act (33 U.S.C. 1202). The amendment will enable the Coast Guard 
to require radiotelephones on all covered vessels within the 
12-mile territorial sea of the United States, thereby enhancing 
navigational safety. 

Paragraph (4) adds a new definition of "navigable waters of 
the United States" to the Ports and Waterways Safety Act (33 
U.S.C.1222). This amendment will enable the Coast Guard to 
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establish vessel operating requirements, including vessel traffic 
controls, for all U.S. and foreign vessels within the 12-mile 
territorial sea. 

Paragraph (5) adds two new definitions to the Deepwater Port 
Act 1974 (33 U.S.C. 1502), "territorial sea of the United States" 
and "contiguous zone", to confo:rnl to the new 12-mile territorial 
sea and 24-mile contiguous zone. The amendments have no 
practical effect since the only deepwater port is located beyond 
12 miles. • 

Paragraph (6) amends section 2 of the International 
Navigational Rules Act of 1977 (33 U.S.C. 1601) by adding a new 
definition of "territorial sea" to confo:rnl to the Presidential 
Proclamation. The amendment clarifies that the 12-mile 
territorial sea is not included within the te:rnl "high seas" for 
purposes of the application of international regulations for 
preventing colli~ions at sea . 

Paragraph (7) amends section 2 of the Act to Prevent 
Pollution from Ships (APPS, 33 U.S.C. 1901(a» by adding a new 
definition of "navigable waters of the United States" to include 
all waters of the new 12-mile territorial sea of the United 
States. The amendment enhances the ability of the Coast Guard to 
enforce APPS, particularly the requirements of Annex V (disposal 
of plastics at sea), and to regulate te:rnlinals located in the ' 
navigable waters of the U.S. 

Paragraph (8) amends the definition of "territorial seas" of 
the United States in section 1001(35) of the Oil Pollution Act of 
1990 (33 U.S.C. 2701(35» to confo:rnl to the Presidential 
Proclamation. The amendment will provide additional protection 
to waters of the United States from oil spills caused by foreign 
vessels. 

Paragraph (9) amends section 4370 of the Revised Statutes of 
the United States (46 App. U. S.C. 316(d» by including within a 
definition of "territorial waters of the United States" all 
waters of the extended territorial sea of the United States . . 
This amendment prevents foreign vessels from engaging in 
salvaging operations in U.S. territorial waters, including the 
12-mile territorial sea, except in accordance with a treaty with 
the United States. 

Paragraph (10) amends section 2301 of title 46, U.S.C., by 
clarifying that "waters subject to the jurisdiction of the United 
States" include all waters of the 12-mile territorial sea of the 
United States. This amendment expands the authority of the Coast 
Guard to control and assess penalties against foreign vessels 
operating negligently in U.S. waters. 
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Paragraph (11) amends section 4102(e) of title 46, U.S.C., 
to ensure that Coast Guard regulations for manned uninspected 
vessels, including the number and type of emergency locating 
equipment, will continue to apply beyond three miles from the 
baseline of the United States, an area which is no longer 
considered high seas. 

Paragraph (12) amends section 4301 of title 46 , U.S.C., by 
including within a new definition of "waters subject to the 
ju~isdiction of the United States" all waters of the 12-mile 
territorial sea. The amendment enhances the authority of the 
Coast Guard to regulate recreational vessel safety in U.S. 
waters. 

paragraph (13) amends section 4502(a) (7) of title 46, 
U.S.C., by striking "on the high seas" and inserting "as required 
by regulations prescribed [by the Secretary of Transportation) 
under section 4102(e) of [title 46).M The amendment enables the 
Coast Guard to continue to require emergency position indicating 
radio beacons on vessels that operate in internal waters of the 
United States and within three nautical miles from the baseline ' 
from which the territorial sea is measured. 

Paragraph (14) amends section 4506(b) of title 46, U.S.C., 
by inserting new language to clarify that commercial fishing 
vessels are only exempt from Coast Guard regulations under this 
chapter if they ar~ operating in internal waters of the United 
States or within three nautical miles from the baseline of the 
United States, but are not exempt if they are operating between 3 
and 12 nautical miles, formerly but no longer an area of high 
seas. 

Paragraph (15) amends section B502(a) (3) of title 46, 
U. S.C., by clarifying that the requirement for federal pilots on 
coastwise seagoing vessels continues to apply to vessels 
operating within three nautical miles from the baseline of the 
United States. 

Paragraph (16) amends section 8503(a) (2) of title 46, U.S.C. 
It clarifies that the Coast Guard may continue to require a 
federal pilot on a self-propelled vess,el if a pilot is not 
required by state law and the vessel is operating within three 
nautical miles from the baseline of the United States. 

Paragraph (17) amends section 1 of title XIII of the Act of 
June 15, 1917 (50 U.S.C. 195) to include within various 
jurisdictional terms in that Act all waters of the 12-mile 
territorial sea of the United States. This amendment will enable 
the Coast Guard to regulate anchorage and movement of foreign 
vessels within the 12-rnile territorial sea during emergencies and 
otherwise, for the protection of U. S. ports, harbors, and 
waterfront facilities. 
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Subsection (d) of section 7 amends various merchant marine 
laws to conform to the new territorial sea limits. 

Paragraph (1) amends section 27 of the Merchant Marine Act 
of 1920 (46 App. U.S.C. 883) by including within "points in the 
United States" points in the 12-mile territorial sea of the 
United States. The amendment has the effect of extending the 
requirements of t~e Jones Act to all coastwise trade within the 
new territorial s~a of the United States. 

Paragraph (2) makes a conforming amendment to section 27A of 
the Merchant Marine Act of 1920 (46 App. U.S.C. 883-1) to extend 
the requirements of the Jones Act to fisheries and transportation 
of merchandise or passengers between points in the extended 
territorial sea of the United States. 

Paragraph (3) inserts a new definition of "navigable waters 
of the United States " in the general definitions section, section 
2101 of title 46, United States Code. As amended, the term will 
include all waters of the 12-mile territorial sea of the United 
States. 

Paragraph (4) amends the first definition in the first 
section of the Shipping Act of 1916 (46 App . U.S.C . 801) by 
striking "high seas" and inserting "beyond the territorial sea of 
the United States." The effect of the amendment is to clarify 
that regulation of common carriers by water in interstate 
commerce only applies to carriers operating beyond the 12·mile 
territorial sea of the United States. 

Paragraph (5) amends section 511(a) of the Merchant Narine 
Act of 1936 (46 App. U.S.C. 1161(a» by substituting for the 
phrase "high seas" the phrase "beyond the territorial sea of the 
United States." The effect of the amendment is to limit federal 
financial assistance, if available, to the construction or 
acquisition of vessels suitable for use on the high seas, whic h 
now begin seaward of the 12-mile territorial sea. 

Section 8-Resource Management Study 

Section 8 authorizes the Under Se,cretary of Commerce :or 
Oceans and Atmosphere, acting through the National Sea Grant 
College Program, to award a competitive $100,000 grant to study 
the adequacy of existing federal and state laws for the 
management of living and nonliving resources within the 
territorial sea between 3 and 12 miles . The grantee(s) is to 
convene at least one public meeting of interested federal, state. 
and private sector representatives. Within one year from the 
award of the grant, the grantee must report to the Congress and 
the President. 
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The purpose of the study is to determine whether any 
regulatory gaps exist for the management of natural resources in 
the newly extended territorial sea_ The area between the 
baseline of the United States and three miles is now subject to 
state ownership and jurisdiction under the Submerged Lands Act; 
the area beyond three miles is now generally subject to federal 
management and jurisdiction. Two principal laws that rely on 
this boundary line are the Magnuson Fishery Conservation and 
Management Act and "the Outer Continental Shelf Lands Act, which 
authorize federal ' management of fisheries and OCS oil and gas 
resources, respectively. The issue for the study is whether, in 
light of the Presidential Proclamation and the extension of the 
territorial sea of the United States, this dividing line 
continues' to be appropriate, these laws provide adequate 
authority for the management of resources that lie between 3 and 
12 miles off our coasts, and any changes to existing law or new 
l~ws are necessary. 

Section 9-Savings Provision 

Subsection (al of section 9 provides that nothing in this 
legislation affects the title, jurisdiction, or boundaries of the 
various states and territories of the United States. This 
legislation does not alter the seaward boundaries of the coastal 
states and Great Lakes that are established in the Submerged 
Lands Act and related laws that grant submerged lands to U.S. 
territories, such as the Act of March 2, 1917 (48 U.S.C. 749) 
which conveyed submerged lands to the Commonwealth of Puerto 
Rico. 

Subsection (bl provides that, except as provided by the 
conforming amendments made by section 7, nothing in the 
legislation affects any other federal or state law that refers to 
the territorial sea or contiguous zone of the United States. 
Until Congress amends a specific law to conform to the new 
12-mile and 24-mile limits, as a general rule the law will only 
apply within the previous 3-mile and 12-mile zones. This 
approach was taken to avoid any unintended consequences that a 
more sweeping approach might entail. The legislation could be 
amended during the Congressional process to include other laws 
besides those amended in section 7 as they are identified during 
the consideration of this bill. 

Subsection (cl disclaims any intent of the legislation to 
eliminate any rights that foreign nations have under 
international law to transit the territorial sea of the United 
States in innocent passage. 
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Section 10-Implementing Regulations 

Section 10 requires each federal agency that administers a 
law amended by section 7 to promulgate regulations to implement 
this provision_ For example, the Coast Guard should revise its 
definitions of various jurisdictional terms in 33 CFR Subpart 
2.05 to conform to these amendments. 
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FILLING IN A JURISDICTIONAL VOID: 
THE NEW U.S. TERRITORIAL SEA 

by David M. Forman,* M. Casey Jarman,** 
and Jon M. Van Dyke***-

I. INTRODUCTION 

On December 27, 1988, President Ronald Reagan issued a 

Proclamation extending the U. S. territorial sea from three to 

twelve nautical miles for international purposes.' Reagan was 

advised by the Department of Justice that, by virtue of his role 

as the sale representative of the United States in foreign 

affairs,2 
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'Proclamation No. 5928, 54 Fed. Reg. 777 (1989) (hereinafter 
Territorial Sea Proclamation). 

2Kmiec, Legal Issues Raised by the Proposed Presidential 
Proc l amation to Extend the Ter ritor ial Sea, 1 TERR. SEA J. 1, 16 
(1990), a reprint of a memorandum prepared for Abraham D. Sofaer , 
Legal Adviser, Department of State, from the Office of Legal 
Counsel, U.S. Department of Justice (October 4, 1988). 



he had the power to acquire sovereignty- over ' this- territory r --_ 

despite the absence of any express constitutional or statutory 

authority. In his analysis of the impact of this proclamation on 

federal statutes regulating o ffshore waters and federal-state 

jurisdictional divisions , Mr. Kmiec o f the Department of Justice 

recognized that intent o f Congre ss is the key factor in 

determining whether dome stic statute s would be affected by this 

territorial sea extension. In relation to the coastal Zone 

Management Act3 (CZMA), he concluded that the expansion of the 

territorial sea would not extend the Act's coverage.' In an 

apparent attempt to prevent the proclamation from expanding 

coastal state jurisdiction, former President Reagan included a 

proviso stating that U[n)othing in this Proclamation: (a) extends 

or otherwise alters existing Federal or state law or any 

jurisdiction, rights, legal interests, or obligations derived 

therefrom ••.• uS 

The constitutionality of this Proclamation has come under 

fire from several commentators6 who argue that acquisition of 

territory is a legislative rather than a presidential power. 

others have argued that even if the President had the authority 

to assert sovereignty over an e xtended territorial sea, the 

316 U.S.C. §§ 1451-64 (1988). 

'Kmiec, supra note 2, at 37. 

5Territorial Sea Proclamation, supra note 1. 

6s e e infra notes 22-57 and accompanying text. 

2 



proviso quoted above is ineffective absent- express -congressional -

approval. 7 

These contrasting views illustrate the ambiguous nature of 

the ocean management regime now governing the territorial sea. 

The Proclamation has created a zone without clear jurisdictional 

authority, where a case-by-case analysis is needed to determine 

the rights, duties, and responsibilities of citizens, the 

government, and foreign nationals and nations. This situation is 

not only inefficient, but absurd. Although Congress recently 

legislated that the territorial sea expansion does not apply to 

the CZMA,8 questions remain, for instance, whether jurisdiction 

is conferred under the Endangered Species Act in the 3-12 mile 

7See infra notes 24, 28, 31, 45-48, 54, 57, and accompanying 
text. Congress did not expressly give effect to the proviso in 
either of the sessions of the 101st Congress; H.R. 1405 (Section 
4) would have made it clear that: 

(each state's] jurisdiction or authority ..• 
shall not (be] extend(ed] beyond ... (the] 
previous geographical limits by the extension 
of the territorial sea of the united States. 

8The 1990 Coastal Zone Management Act Amendments struck 
references to "the United States territorial sea" (16 U.S.C. 
§ 1453(1», and inserted in lieu thereof "the outer limit of 
State title and ownership under the Submerged Lands Act ... " 

Furthermore, § 1456(c) (3) (B) was amended to require that any 
area leased under OCSLA ... affecting any (land use or water use 
in] land or water use or natural resource of the coastal zone of 
the state ... must be consistent ... (with] the enforceable 
policies of" the coastal state's management plan. This amendment 
effectively overturned Secretary of the Interior v. California, 
464 U.S. 312 (1984) (holding that the act does not apply to oil 
and gas leases) because of the undeniable impact leasing will 
have on the natural resources of the coastal zone. 

Section 1456(d) was also amended to clarify the Act's 
application to federal activities whether "in or outside of the 
coastal zone" which affect any land or water use or natural 
resource of the coastal zone. 
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zone or if several - other_ protectionary~eas~r~s9 can be applied 

throughout a 12-nautical-mile territorial sea. 

This paper examines these constitutional and statutory 

ambiguities, considers historical and current federal-state 

tensions surrounding the management of nonliving and living 

resources, and suggests several alternative approaches Congress 

could take to produce a comprehensive ocean management regime for 

the United states. It asserts that affirmative Congressional 

action is preferable to resorting to the judicial process and is 

the best way to resolve these problems. Thus it is in the best 

interests of coastal states to push for legislation that would 

clarify the nature of this zone. 

II. THE CONSTITUTIONALITY OF THE UNILATERAL PRESIDENTIAL 
EXTENSION OF THE U.S. TERRITORIAL SEA TO 12-NAUTICAL-MILES 

A. Introduction 

Several commentators have examined the constitutionality of 

President Reagan's unilateral executive action in extending the 

U.S. territorial sea. 10 Their analyses raise questions 

9Arnong other statutes made ambiguous by the Proclamation are 
the Ocean Dumping Act; the Deep water Ports Act; the 
International Regulations for Preventing Collisions at Sea; the 
Prevention of Pollution from Ships; Shore Protection from 
Municipal or Commercial waste; and the Independent Safety Board 
Act. See infra notes 61-161 and accompanying text. 

10See ~, Kmiec, supra, note 2; Archer & Bondareff, The 
Role of Congress in Establishing U.S. Sovereignty Over the 
Expanded Territorial Sea, 1 TERR. SEA J. 117 (1990); Richard E. 
Burns, A Discussion of the Constitutional Issues Raised by 
Executive Extension of the Territorial Sea Limit (unpublished 
studen~ paper prepared for Second-year Seminar at the University 

4 



regarding the President's authority to exercise power in this 

fashion. This section summarizes the arguments supporting 

unilateral acquisition of territory by the President, and 

contrasts these with the arguments for a more restrictive 

interpretation of Presidential powe rs. 

B. Sources of Presidential Power 

1. Foreign Affairs Power 

Although the most legally secure method of extending the 

territorial sea would be by treaty, the President's authority to 

act alone through a Presidential Proclamation has been justified 

by virtue of the President's constitutional role as the sole 

representative of the united states in foreign relations." 

Although the constitution does not specifically address the power 

to acquire territory on behalf of the United States, the supreme 

Court in Mormon Church v. united States'2 stated that the powers 

of the several branches of government to make war, to make 

treaties, and to govern the territory of the union provide the 

necessary authority. The Justice Department focused on practical 

considerations to support the President's authority to assert 

of Hawaii, William s. Richardson School of LaW, April, 1990). 

"Kmiec, supra note 2. 

12136 U.S. 1, 42 (1890); see also American Ins. Co. v. 
Canter, 26 U.S. (1 Pet.) 511, 542 (1828) ("The Constitution 
confers absolutely on the government of the Union, the powers of 
making war, and of making treaties; consequently, that government 
possesses the power of acquiring territory, either by conquest or 
by treaty"). 
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sovereignty: "As our representative in foreign affairs, the 

President is best situated to announce to other nations that the 

united states asserts sovereignty over territory previously 

unclaimed by another nation. ,,13 

The same constitutionally derived authority that arguably 

allows the President to acquire territory by discovery and 

occupation could conceivably be cited as additional justification 

of Presidential power to proclaim sovereignty over an extended 

territorial sea. This power was judicially recognizad in 

Louisiana 11, 14 where the Court stated that the President has 

the power "to determine how far this country will claim 

territorial rights in the marginal sea as against other 

nations. ,,15 United states v. curtiss-Wright Export COrp.16 also 

seems to authorize Presidential assertion of sovereignty in the 

absence of a specifically enumerated constitutional power. 17 

----------" 
13Kmiec, supra note 2, at 16. 

1'U.S. v. Louisiana, 363 U.S. 1 (1960). 

15 363 U.S. at 34. 

16299 U.S. 304 (1935). 

17The President's foreign relations power arises from both 
"the inherent sovereign authority over foreign relations 
[obtained] when [the United states] secured its independence from 
Great Britain" (curtiss-Wright, 299 U.S. at 318), and the fact 
the President exercises many of the powers formerly vested in the 
British crown that are not enumerated in the Constitution as 
belonging to Congress. See Kmiec, supra note 2, at 6 n.16. 

In curtiss-Wright, the court stated that "[t]he broad 
statement that the federal government can exercise no powers 
except those specifically enumerated in the Constitution, and 
such implied powers as are necessary and proper to carry into· 
effect the enumerated powers, is categorically true only in 
respect of our internal affairs." 299 U.S. at 318. 
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The only definitive constitutionally-based power authorizing 

congress to acquire territory, on the other hand, derives from 

the constitutional power of Congress to admit new states into the 

union. congress has never asserted jurisdiction or sovereignty 

over the territorial sea on behalf of the United States. 18 

congressional assertions of jurisd i c tion or sovereignty in areas 

of the ocean19 were all enacted after initial Presidential 

proclamations on behalf of the United States. 20 The Justice 

Department argues that this history illustrates the operation of 

constitutional restraints on the power of Congress to proclaim 

jurisdiction or sovereignty over offshore areas. 21 

The propriety of a President's unilateral assertion of 

"sovereignty" (as opposed to claiming "jurisdiction" alone) over 

this area is ; however, not free from doubt.22 One commentator 

has argued that neither express nor implied constitutional 

authority for unilateral executive extension of the United 

states' territorial sea exists. z3 Under this view, the 

18ruLl iec, supra note 2, at 18. 

19specifically, the Neutrality Act of 1794, 51 U.S.C. § 6 
(1988); other federal statutes relating to customs authority, 14 
U.S.C. § 89 (1988); and 19 U. S.C. § 1581 (1988); and the OCSLA, 
43 U.S . C. §§ 1331-56 (1988). 

2°Kmiec, supra note 2, at 18 n. 54. 

21Id. at 18 (at least for international purposes). 

zZThe advocates of Pre side ntial authority acknowledge this 
doubt the mselves. IS. at 36. 

23Se e, ~, Burns, supra note 10, at 1. 
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extension of the -terri-torial--sea limit can- be- properly- achieved--- -

only by congressional action, whether or not in conjunction with 

an executive initiative. The broad language used by Justice 

sutherland in curtiss-Wright relating to Presidential powers can 

be characterized as dicta because the fa c t s o f the case reveal 

that Congress gave the President the p owe r to ban the sale of 

arms to certain countries. z4 c u rtiss-Wr i g ht cannot be cited as 

holding that the President has authority to exercise foreign 

affairs initiatives, such as asserting sovereignty over new 

territory, in the absence of specifically enumerated 

constitutional power. The implied powers justifying unilateral 

acquisition of territory by the President simply do not apply to 

the territorial sea. zs 

The need for caution, secrecy, swift action, and specialized 

information in the negotiation process (better accomplished by 

the President than by Congress) generally justifies expansive 

foreign relations powers for the President. One critic has found 

Z4Curtiss-Wright, 299 U.S. at 319-20. 

ZSOther possible modes of acquiring territory are clearly 
inapplicable to the present territorial sea extension. The most 
usual method of acquiring territory is through a treaty, but that 
approach requires participation of the Senate. Purchase and 
cession are typically accomplished through a treaty. Conquest 
cannot be relied upon because the necessary factors are not 
present; in The American Insurance Co. v. Canter, 26 U.S. 511, 
542-43 (1828), the court found the holding of conquered territory 
to be only a temporary military occupation until a treaty is 
entered into. Furthermore, in Fleming & Marshall v. Page, 9 
Howard 603, 614 (1849), the Court held that extension of the 
boundaries of the United states can be accomplished only through 
the treaty-making power or by legislative authority. Annexation 
has never been exercised by the President alone, but has been 
utilized by Congress twice. Burns, supra note 10, at 4-7. 
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these concerns "simply inapplicable- to the territorial sea 

issue," however, because "[t)here is no need for secrecy, swift 

action or specialized information in extending the territorial 

sea."u He further asserts that whether the President is best 

situated to announce the assertion of U.S. sovereignty Z7 is also 

irrelevant to the question of how territory is actually acquired 

because the President could satisfy his role in foreign affairs 

by simply announcing previously-made Congressional decisions to 

the world. Z8 If Presidential power is to be relied upon, 

therefore, it must be found in other parts of our Constitutional 

structure. 

2. Commander-in-Chief 

The apparent purpose of the territorial sea extension was to 

provide a greater defense perimeter for the united states, 

specifically to keep foreign intelligence-gathering and naval 
-- -----._---.. _- ---. 

vessels farther off the coast of the United States. Z9 Because 

the U.s. Constitution places control of the nation's defenses in 

the Chief Executive, unilateral Presidential action appears to be 

justified at first glance. The Territorial Sea Proclamation, 

however, goes beyond merely establishing new boundaries 

ZOBurns, suora note 10, at 11. 

Z7Kmiec, supra note 2, at 16. 

Z8Burns, supra note 10, at 16. 

z9Archer and Bondareff, supra note 10, at 117. See also 
U.S. Naval War College, International Law Situation and Docupents 
603-604 (1957) (listing defensive sea areas established by the 
President pursuant to 18 U.S.C. § 2152), cited in Kmiec, supra 
note 2, at 11 n.32. 
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necessitated by modern technology. Although it might be argued 

that the President's assertion of sovereignty over an extended 

territorial sea was not intended to intrude into legislative 

affairs,30 the President's powers as Commander-in-Chief do not 

automatically confer authority to act without ~articipation by 

congress. 31 

3. Congressional Acquiescence 

In the face of Congressional acquiescence, the Territorial 

Sea Proclamation might be defensible as a valid executive 

30See Kmiec, supra note 2. The Department of Justice's 
interpretation of the effect of the Presidential Proclamation on 
the Coastal Zone Management Act may not necessarily have been 
crucial to the President's designs. 

One commentator has stated that the language of the 
Proclamation . prohibiting domestic impact " ... avoids the awkward 
domestic political and legal consequences that would follow a 
unilateral Presidential attempt to modify Congressional 
allocation of authority between federal and state governments 
concerning the coas.tal zone." See John E. Noyes, United states 
of America Presidential Proclamation No. 5928: A Twelve-Mile 
Territorial sea, 4 INT'L. J. ESTUARINE & COASTAL L. 142, 146 
(1989). 

Similarly, in the ABA's Law of the Sea Committee Newsletter, 
vol. 3, no. 2 (1989), Donald Carr stated that the President 
"recognized that the domestic legislative consequences involved 
the authority of Congress" (at 10) and that common sense 
suggested that each of the statutes should be considered 
separately. According to Carr, therefore, the proclamation was 
merely an exercise of the President's foreign affairs authority, 
leaving domestic legislation unchanged. 

On the other hand, the Coastal states Organization has 
interpreted the President's attempted limitation on domestic 
statute as going farther than the Justice Department was willing 
to go. Extension of the Territorial Sea: Hearings on H.R. 1405 
Before the Subcommittee on Oceanography and Great Lakes of the 
House Committee on Merchant Marine and Fisheries, 101st Cong., 
1st Sess. 64, 70 (1989) (statement of Chris Shafer, Chair, 
Coastal States Organization). 

31 But ~ infra note 39 and preceding text for a potential 
argument to the contrary based on implied "Nuclear Age" powers. 
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acquisition of territory. - The question be~om_e.s _whether 

Congressional action has been sufficient and timely. For 

example, the initial assertion of jurisdiction over the 

territorial sea by Secretary of State Thomas Jefferson in 1793 

ripened into a claim of sovereignty over time, even though such 

rights were not clear when the executive branch made its original 

unilateral claim. 3Z It has been noted, however, that Congress 

acted quic.kly to affirm the Jefferson claim by passing the 

Neutrality Act of 1794. 33 Passage of the Submerged Lands Act in 

1953 also suggests that Congress has not deferred to the 

executive with regard to the territorial sea. Other historical 

events show that Congress has not previously acquiesced in 

unilateral executive acquisition of territory. Most united 

states acquisitions have been accomplished by treaty. Congress 

has twice asserted its own authority to acquire territory by 

annexing Texas and Hawaii. Congress displayed an intention to 

3ZSee Archer and Bondareff, supra note 10, at 126: "It is 
not clear whether Jefferson and the Washington administration 
intended to assert u.S. jurisdiction to one sea league for 
defensive purposes only or to acquire new territory subject to 
u.S. sovereignty three miles seaward." (Emphasis added.) See 
21§2 Kmiec, supra note 2, at 9-10 nn.24-25 and accompanying text: 
"The extent of Territorial Sea jurisdiction at Sea, has not yet 
been fixed." Compare with Kmiec, supra note 2, at 17 n.51: 

There may be an argument that President Washington's 
unilateral assertion of sovereignty over the original 
territorial sea is now underpinned by longstanding 
congressional acquiescence. • •• [TJhere is at least 
arguable recognition by the legislature of the 
President's power in its explicit desire that the 
United States exercise full sovereignty over the 
territorial sea claimed by our first president. 

B51 U.S.C. § 6 (1988). 
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participate in the acquisition of territory through the Guano 

Islands Act of 1856. And the senate has voted to cut off funds 

for construction of military bases overseas as a means of 

protesting the President's acquisition of those bas es by 

executive agreement rather than by treaty.34 

Similarly, it does not appear that congress has yie l ded t o 

Presidential authority as exercised in 1988. One commentator 

notes that the Territorial Sea Procla matio n is "in legal limbo 

until such time as Congress either pas ses legislation to give it 

effect or fails to act, in which case their acquiescence would 

soon be interpreted as impliedly authorizing the Proclamation to 

take effect. ,,35 Congressional failure to act in the near future 

may lead to an interpretation of implied authorization of 

executive power by acquiescence.~ The necessary time period 

for congressional action is "probably very short. ,,37 Although 

34Burns, supra note 10. 
Held at the Foreign Office, 
26: 

Se e also, Protocol of a Conference 
Dec. 9, 1850, 18 Stat. (Part 2) 325-

There is a third example of unilateral acquisition by 
the President by executive agreement. In this regard, 
President Filmore entered into an executive agreement 
in 1850 in which Great Britain "cede[d] to the united 
States such portion of the Horseshoe Reef as may be 
found requisite" for a lighthouse in Lake Erie near 
Buffalo [ ;] 

5 Treaties and Other International Ac ts of the United States of 
America 905-28 (H. Miller ed. 1937) (describing the acquisition 
of Horseshoe Reef), reprinted in Kmiec, supra note 2, at 15 n.44. 

35Burns, supra note 10, at 32. 

36Id. at 22. 

37Id. 
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congress has yet to pass legislation implementing the 

Proclamation, its recent attention to this issue suggests that it 

does not intend to acquiesce.~ 

4. Nuclear Age Powers 

In the nuclear age, the imminent and unpredictable threat to 

national security interests suggests the need for broad 

Presidential authority in the defense of our country. The 

President must be allowed to take swift action in response to 

nuclear attack, because in such situations insufficient time will 

be available for Congress to deliberate. This power cannot be 

cited as a source for unilateral Presidential action, however, 

because no such immediate need exists for an extension of the 

territorial sea. The Territorial Sea Proclamation is instead, a 

"momentous break with tradition [that should have] require [d) 

lengthy debate at the highest levels of government.,,39 

C. The Separation of Powers Issue 

The constitutional structure on the foreign affairs power 

suggests that neither the executive nor legislative branch was-

intended to have exclusive authority. Uncertainty concerning the 

proper source of authority for asserting sovereignty over an 

extended territorial sea creates a "classic separation of powers 

~See supra note 8. The Coastal Zone Management Act 
reauthorization amendments illustrate the fact Congress has not 
yielded authority to legislate with regard to domestic 
jurisdiction in the U.S. territorial sea. 

39Burns, supra note 10, at 1. 
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conflict. ,,40 The quintessential separation of powers case, 

Youngstown Sheet & Tube Co. v. sawyer,4' although primarily a 

domestic affairs case, can be validly used to examine separation 

of powers conflicts in foreign affairs. 42 

Under the Youngstown framework, the President's unilateral 

extension of the territorial sea falls in a twilight zone where 

he can rely only upon his independent powers. Once in this zone, 

either (i) congressional inertia, indifference or acquiescence, 

or (ii) a consistent administrative policy can be said to 

authorize executive action. 43 The potential argument that the 

original territorial sea claim represents a consistent 

administrative policy is not dispositive. The real issue is the 

executive policy toward unilateral acquisition of territory. 

Proper consideration of this issue necessitates an analysis of 

historical examples of u.s. territorial acquisitions. 

D. Historical Examples of Territorial Acquisition 

1. Executive Acquisitions 

The executive branch acted without participation by Congress -

in asserting the original claim to the three-nautical-mile 

territorial sea in 1793 by President Washington and Secretary of 

40 I d. at 9. 

41 343 U.S. 579 (1952) (The Steel Seizure Case). 

42see , ~, G. Stone, L. Seidman, C. Sunstein, & M. 
Tushnet, Constitutional Law 414 (1986). 

43See ~, Kent v. Dulles, 357 U. S. 116 (1958); Zemel v. 
Rusk, 381 U.S. 1 (1965); and- Haig v. Agee, 453 U.S. 280 (1980). 
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state Jefferson. 44 -Sovereignty is the "indispensable 

concomitant" of a nation's territorial sea, ho .... ever, and 

therefore prevents the extension of the territorial sea ( .... ithout 

changing the definition of "territorial sea" itself) for 

jurisdictional purposes only. '5 

T .... o examples of Presidential acquisition are Mid .... ay Islands 

and Wake Island, both arguably accomplished by discovery and 

occupation. '6 Such claims are not dispositive of the issue, 

"see supra note 32; Archer and Bondareff, supra note 10, at 
124; and Burns, supra note 10, at 17. Archer and Bondareff 
ackno .... ledge the independent claim of territorial sea jurisdiction 
by the executive branch, but qualify its precedential value by 
reference to its limited purposes: (1) to preserve u.s. 
neutrality, and (2) to provide "territorial protection." These 
authors also note that Congress acted quickly to affirm the 
Jefferson claim by enacting the Neutrality Act of 1794. Burns 
also ackno .... ledges the lack of Congressional participation in the 
1793 claim. He feels, ho .... ever, that Jefferson's reference to 
"Territorial jurisdiction at Sea" .... as not meant to be an 
assertion of sovereignty. (Emphasis added.) 

45Burns, supra note 10, at 11. 

~he precedential value of Wake Island is unclear because 
of a continuing controversy over true ownership of the three 
atolls that make up -Wake Island. See- Heine & Anderson, Enen-Kio: 
Island of the Kio Flower, 19 MICRONESIAN REPORTER 34 (1971). 
Although the claim .... as dormant from 1885-1986, the Marshall 
Islands claim the atolls as Enen-Kio, by virtue of discovery and 
traditional use centuries prior to u.S. occupation. The 
Marshalls have no .... ritten ancient history .... ith .... hich to support 
their claim, but Enen-Kio is claimed by one of their chiefs. The 
long, hard voyage to Enen-Kio was motivated by fear, because 
Marshallese custom called for human sacrifice to provide bones to 
be used in the tattooing process. Potential victims' lives were 
spared only if they could provide a SUbstitute bone as strong as 
a human bone. The wing of a large sea bird found on Enen-Kio was 
thus their only way to escape death. The Marshallese apparently 
stopped going to Enen-Kio after the arrival of Christianity, but 
still feel strongly that the atolls will forever be theirs. 

Cf. D. Leff, Uncle Sam's Pacific Islets (1940); and Pacific 
Islands Yearbook (J. Carter ed., 14th ed. 1981). The United 
States attempted to take formal possession of Wake Island on 
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however. The Midway Islands claim was acted upon by Congress 

after the annexation of Hawaii; thus the acquisition is traceable 

through the Republic of Hawaii rather than to a claim based on 

discovery and occupation. Similarly, the 1899 claim to Wake 

Island was acted upon by Congress, but not until 1934. 47 Wake 

Island appears to be the only clear instance~ when the 

Executive has asserted a right to acquire and govern territory 

without some color of legislative approval. Nonetheless, some 

scholars argue that the discovery and occupation of relatively 

small atolls and islands in the Pacific in the nineteenth century 

is irrelevant to the unilateral Presidential extension of the 

territorial sea. 49 Even if unilateral executive action were 

assumed in these cases, their precedential value is diminished 

substantially by analogy to the much more significant 

acquisitions of territory by Congress of every other piece of 
_ .. ____________ 0_. __ 

January 17, 1899, through the claim of Commander Edward O. 
Taussig of the U.S.S. Bennington. In a 1923 scientific 
expedition, the only sign of lLfe found was an abandoned Japanese 
feather gatherer's living site. In 1934 Wake Island was formally 
placed under Navy Department jurisdiction and is now the 
responsibility of the Air Force, which requires permission of its 
Hawaii office before any aircraft may land on the island. . 
Currently about 400 people live at Wake. A weather station and a 
branch of the National oceanographic and Atmospheric 
Administration are located there. 

47See Lawson Reno, The Power of the President to Acquire and 
Govern Territory, 9 GEO. WASH. L. REV. -251, 255-75 (1941). Reno 
states that apparent executive assertion of sovereignty over 
Midway and Wake was actually gained by virtue of the annexation 
of Hawaii by Congress. 

48~ ~ supra note 46. 

49Archer and Bondareff, supra note 10, at 130. 
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territory in America;50 at most, "acquisition of the islands 

represents nothing more than an exception to the rule. ,,51 

2. Congressional Acguisi tionS2 

The historical precedents of treaty acquisitions,53 the 

a nnexations of Texas and Hawaii, and the Guano Islands Act 

SOSee supra notes 52-56 and accompanying text. 

S'Burns, supra note 10, at 16. 

52See supra notes 18-20 and accompanying text. 

53See Treaty Between the United states and the French 
Republic, Apr. 30, 1803, art. 1, 8 stat. 200, 201, T.S. No. 86 
(Louisiana Purchase); Treaty of Amity, Settlement, and Limits, 
Between the united States of America and His Catholic Majesty, 
Feb. 22, 1819, art. 2, 8 stat. 252, 253 (cession of Florida by 
Spain); Treaty with Great Britain, June 15,1846, art. 1, 9 Stat. 
869, T.S. No. 120 (Oregon Compromise); Treaty of Peace, 
Friendship, Limits and Settlement Between the united States of 
America and the Mexican Republic, Feb. 2, 1838, art. 5, 9 Stat. 
922, 926-27, T.S. No. 207 (cession of California by Mexico); 
Treaty with Mexico, Dec. 30, 1853, art. 1, 10 Stat. 1031, 1032, 
T.S. No. 208 (Gadsden Purchase); Treaty with Russia, March 30, 
1867, art. 1, 15 Stat. 539, T.S. No. 301 (cession of Alaska by 
Russia); Treaty of Paris Between the United States and Spain, 
~ Dec. 10, 1898, 30 stat. 1754, T.S. No. 343; Isthmian Canal 
Convention, Nov. 18, 1903, arts. 2 & 3, 33 Stat. 2234, 2234-35, 
T.S. No. 431 (cession of _Panama Canal Zone by Panama); Convention 
Between the United states and Denmark for Cession of the Danish 
West Indies, Aug. 4, 1916, art. 1, 39 Stat. 1706, T.S. No. 629 
(purChase of the Virgin Islands from Denmark). 
~ also Cession of Tutuila and Aunuu, Chief of TUtuila to 

united states Government, April 17, 1900, reprinted in American 
Samoa Code Annotated 2 (1981), and Arnold H. Leibowitz, American 
Samoa; Decline of a Culture, 10 Cal. Western Int'l L.J. 220, 229-
30 n. 76 (1980); the Manua Islands were ceded in a separate 
document in July 1904, reprinted in American Samoa Code 9-11 
(1973). Congress did not formally accept this cession until 
1929, 43 Stat. 1253 (Feb. 20, 1929), now codified in 48 U.S.C. 
sec. 1431. Swains Islands became a part of American Samoa by 
joint resolution of congress, approved on March 4, 1925. H.R.J. 
Res. 244, 68th Cong., 2d Sess., 43 Stat. 1357 (1925); Guam was 
acquired by the united States through a treaty of cession 
concluding the war with spain. Treaty of Paris, U.S : -Spain, Dec. 
10, 1898, art. II, 30 Stat. 1754, T.S. No. 343. 
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illustrate the existence of a congressional role in the 

acquisition of new territory by the United states. The U.s. 

constitution expressly gives congress the power to admit new 

states into the Union. That power was clearly exercised in the 

annexation of Texas. The precedential value of the annexation of 

Hawaii, on the other hand, is inconclusive because Hawaii was not 

annexed as a state but as a territory. 

Perfunctory dismissal by the Justice Department of the 

impact of the Guano Islands Act,54 through the bare statement 

that "[the Act] does not appear to be an explicit claim of 

territory by congress, ,,55 is not warranted. The Act clearly 

provides a mechanism for legitimizing territorial claims entered 

by u.s. citizens on behalf of the U.s. government. According to 

Justice sutherland, "[n]o action or lack of action on the part of 

the President could destroy [the] potentiality ••• [of an existing 

law] . congress alone could do that. ,,56 

~ Conclusions 

The U.s. expanded territorIal sea is a direct- result of 

evolutionary changes in international law. 57 No closely 

analogous historical acquisition of territory exists. Although 

5448 U.S.C. § 1411 (1988). 

55Kmiec, supra note 2, at n. 65, 21. 

56Archer & Bondareff, supra note 10, at 136, citing Curtiss­
Wright, 299 U.S. at 322. See also Argentine Republic v. Amerada 
Hess Shipping Corp, 488 U.S. 428, 441 n.8 (1989), in which the 
Supreme Court suggests that extension of the U.s. territorial sea 
to twelve miles may affect how domestic laws are interpreted. 

57Archer & Bondareff, supra note 10, at 130. 
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failure of Congress to act in the near future likely will not 

create a constitutional crisis, the dangers of individualized 

judicial assessment of each federal statute referring to the 

territorial sea should be heeded. 58 Congress need not 

accommodate the Justice Department's sugge stion that legislation 

be passed negating the expansion of domestic coverage. Rather, a 

thoughtful analysis of domestic law affected by the Proclamation 

should be undertaken, followed by passage of well-coordinated 

amendments that reflect a comprehensive national oceans policy 

with a minimum of intergovernmental resource conflicts. The next 

section presents a survey of statutes impacted by the Territorial 

Sea Proclamation. 

II. A SURVEY OF STATUTES REFERRING TO THE TERRITORIAL SEA 

Introduction 

This section examines provisions in federal statutes that 

refer to the territorial sea and evaluates the ambiguities in 

their interpretation engendered by President Reagan's Territorial 

Sea Proclamation. 59 Some statutes specifically limit the 

extent of their applicability to a three-mile territorial sea; 

58See supra note 9 and accompanying text. 

59Territorial Sea Proclamation, supra, note 1. A computer 
search of all references to territorial seas or territorial 
waters in the united States Code was done to identify 
ambiguities. Included in the analysis are statutes useing 
"coastal waters" or similar terms when they appear to refer to 
the territorial sea. 
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others do not address the width of the territorial sea at all. 

Our research found relatively few serious ambiguities. The 

statutes discussed below are clas sified in thre e ways: serious 

ambiguities, minor ambiguities, and no ambiguities. 

serious Ambiguities 

a. Endangered Species Ac t 60 

The Endangered Speci e s Act prohibits the t a king, possessing, 

selling, delivering, carrying, transporting and shipping of 

listed threatened and endangered species "within the United 

states or the territorial sea of the United states. ,,61 Because 

congress did not define the territorial sea in the Act, its 

provisions may be unenforceable in the 3-12-nautical-mile 

zone. 62 The ambiguity particularly effects the protection of 

non-mammals such as turtles and seabirds (compare the Marine 

Mammal Protection Act, discussed below). 

b. Ocean Dumping Act~ 

The Ocean Dumping Act regulates the intentional dumping of 

~16 U.S . C. §§ 1531-1543 (1988). 

61 16 U.S.C. § 1538 (a) (1). 

62Although it is the policy of the National Marine Fisheries 
service to enforce the Act in the 3-12 mile zone (and further to 
the limits of the united states' exclusive economic zone), that 
authority is not expressly granted by the text of the Act. 
(Telephone interview with Gene Witham, NMFS enforcement agent in 
Honolulu, November 20, 1990). 

~33 u.s.c. §§ 1401-1445 (1988). 
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materials into the ocean.~ Before dumping material transported 

from outside the United states into the U.s. territorial sea or 

contiguous zone, one must obtain a permit from the Environmental 

Protection Agency.65 The EPA must deny a permit request if the 

disposition of the material, except for dredged material, would 

u nreasonably impair navigation in the territorial sea of the 

United states. M The Territorial Sea Proclamation creates three 

inte resting problems. Firs t, can the EPA cite adverse impacts on 

navigation in the 3-12 zone as a reason to deny a permit? 

Second, under the Act, the contiguous zone is defined such that 

it is de facto co-extensive with the 12 mile territorial sea. 

Within this zone, a permit from EPA is required if the dumping 

"may affect the territorial sea or the territory of the United 

states. ,,67 Even if the words "territorial sea" in this phrase 

reflect the 3 mile limit, the "territory of the United states" 

could nonetheless include the 12 mile territorial sea as the 

Proclamation was clearly intended to expand the seaward boundary, 

and thus the territory, of the United states . .. If_so, permits. are -­

now required for dumping that affects the 3-12 mile zone. Third, 

the Proclamation is silent in regards to extension of the U.s. -

~"'Ocean waters' means those waters of the open seas lying 
seaward of the baseline from which the territorial sea is 
measured, as provided for in the convention on the Territorial 
Sea and Contiguous Zone." 33 U.S.C. § 1402 (b) • 

~33 U.S.C. § 1411(b). 

M33 U.S.C. § 1416(c). 

~JJ U.S.C. § 1411(b). 
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contiguous zone from 12 to 24 miles. _ Should such an extension 

occur, congress should consider whether to amend the Ocean 

Dumping Act to reflect the extension. 

Act68 

c. Deepwater Ports 

The Deepwater Ports Act controls the ownership, construction 

and operation of deepwater ports. For purposes of the Act, 

deepwater ports are defined as certain structures located beyond 

the territorial sea. 69 It is unlikely that the Proclamation 

divests Congress of authority over deepwater ports located within 

the 3-12 mile zone. However, to prevent challenges to the 

-
Secretary of Transportation's authority and to ensure existing 

and future ports meet federal criteria for licensing, Congress 

should amend the Act to clarify when a license is required. 

d. Prevention of Pollution From Ships70 

The International Convention for the Prevention of Pollution 

from Ships (MARPOL), codified domestically as the Act to Prevent 

Pollution from ships, is designed to reduce intentional and 

negligent marine pollution incidents through regulation of ships' 

operating procedures. 71 Congress adopted separate 

6833 U.S.C. §§ 1501-1524 (1988). 

69" , [DJ eepwater port' means any fixed or floating manmade 
structures other than a vessel, or any group of such structures, 
located beyond the territorial sea and off the coast of the 
United States. "33 U.S.C. § 1502(10). 

ro33 U.S.C. §§ 1901-1911 (1988). 

71Convention for the Prevention of Pollution From Ships, 
done November 2, 1973, T.I.A.S. 10561, 12 I.L.M. 1319 (1973); 
Protocol to the Convention with Annexes, done February 17, 1978, 
17 I.L.M. 546 (1978). 
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jurisdictional standards for applicability of Annex V and Annexes 

I and II. Regulations under Annex V apply to ships of any MARPOL 

country while in the navigable waters or EEZ of the United 

statesn ; Annexes I and II apply only in U.s. navigable 

waters. 73 Because Congress failed to define "navigable waters" 

and that term has several meanings in u.s. law, Annexes I and II 

might not apply in the 3-12 mile zone. Annex V clearly does as 

it encompasses the EEZ. 

Under Article 5 of MARPOL, Loth the flag state and a coastal 

state in which a violation occurs may proceed against an 

offending vessel. Although some ambiguity exists on the 

international level, a clear trend is emerging that favors 

preventing the ocean from becoming an unrestricted reservoir for 

human waste materials.~ As a matter of sound ocean policy, the 

Act should be made applicable to a ship from a MARPOL country 

that illegally dumps waste in the 3-12 mile zone. 

e. Death on the High Seas by Wrongful Act~ 

The fundamental question of the domestic impact of the -

Territorial Sea Proclamation is raised under the Death on the 

High Seas by Wrongful Act legislation. section 767 explicitly 

n33 U.S.C. § 1902(a) (3) (1988). 

7333 U.S.C. § 1902(a) (1). 

~M. Casey Jarman, Disposal of Waste and Right of Passage 
15 (paper presented at the 24th Annual Conference of the Law of 
the Sea Institute, Tokyo, Japan, July, 1990 (publication 
forthcoming) . 

~46 U.S.C. App. §§ 761-768 (1988) 
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excludes "waters_within the territorial limits of any state,,76 

from the Act's requirements. An argument might be made that the 

reference to state limits manifests congressional intent to limit 

application of the act to state jurisdiction as it existed when 

the act was passed (under the Submerged Lands Act). On the other 

hand, if the Presidential Proclamation did not succeed in 

limiting its effect to the international arena, then the 

territorial boundary of the states may have been extended to 12 

nautical miles. 

f. National Transportation and Safety Board Act n 

This Act authorizes an independent National Transportation 

and safety Board to investigate major marine casualties involving 

private vessels "on the navigable waters or territorial seas of 

the United States.,,78 Absent further definition, the geographic 

extent of the Board's jurisdiction beyond three miles is in 

doubt. 

g. Vessels in united States Territorial Waters~ 

Under this Act, the President ~s 9ranted emergency powers to 

regulate anchorage and movement of vessels in the territorial 

waters of the united States during national emergencies. w 

Because the Territorial Sea Proclamation's purpose was to claim a 

7646 U.S.C. App. § 767. 

n 4 9 U.S.C. App. §§ 1901-1905 (1966). 

78IS. § 1903 (a) (1) (E). 

~50 U.S.C. §§ 191-196 (1966). 

WIS. § 191. 
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broadened territorial sea for national defense purposes, and this 

Act is directed towards protection of our national security, 

Congress likely intended this Act to apply to the U.S. 

territorial sea, at whatever distance. However, the critical 

nature of the powers granted necessitates Congressional action to 

clarify the ambiguity. 

h. Foreign Sovereign Immunities Act81 

The Foreign Sovereign Immunities Act authorizes federal and 

state courts to decide claims of foreign states to sovereign 

immunity. Immunity is waived for actions based upon commercial 

activities carried on in the United states~ or involving 

property present in the United States.~ The United states is 

defined to include "all territory and waters, continental or 

insular, subject to the jurisdiction of the United states.,,84 

Absent further guidance from Congress, it is unclear whether 

waiver of immunity can be asserted for activities in the 3-12 

nautical mile zone. 

i. Ocean Thermal Energy Conversion Act85 

The Territorial Sea Proclamation raises an interesting 

problem under the Ocean Thermal Energy Conversion Act (OTECA). 

81 28 U.S.C. §§ 1602-1611 (1988). See also 47 U.S.C. § 33 
(1988) . 

82IQ. § 1605(a)(2). 

~M. § 1605(a) (3). 

84Id. § 1603(c). 

85 42 U.S.C. §§ 9101 - 9168 (1988 & Supp. 1989). 
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OTECA provides for regulation of the construction, location, 

ownership and operation of ocean thermal energy conversion (OTEC) 

facilities. M For facilities owned by American citizens, OTECA 

clearly applies within the J-12 mile zone. 57 For foreign-owned 

OTEC facilities, howeve r, OTECA j urisdiction extends to only 

those facilities "connect ed to the United sta t e s by pipeline or 

cable or located in whole or in part between the high water mark 

and the seaward boundary of the territorial sea of the United 

states."88 Therefore, owners of foreign-owned OTEC facilities, 

unless the facility is a vessel~, may not be subject to OTECA 

in the 3-12 mile zone. 

other Ambiguities Needing Clarification 

a. Travel Control of Citizens and Aliens During War or 
National Emergency Restrictions and Prohibitions on 
Aliens90 

This law restricts the e nter ing and -de parting of a l iens from 

the united states during times of war or other national 

MId. § 9101 (1988). 

87Id. § 9111(a). 

88M. § 9101 (a) • 

89Arguably, an OTEC vessel could not operate in the J-12 
mile zone as the innocent passage regime is applicable to foreign 
vessels in the extended territorial sea. United Nations 
Convention on the Law of the Sea, opened for signature Dec. 10, 
1982, U.N. Doc. A/Conf. 62/122, reprinted in 21 I.L.M. 1261 
(1982), arts. 17-32. Carrying on OTEC activities falls outside 
the definition of innocent passage and is therefore precluded. 
Id., art. 

908 U.S.C. § 1185 (1988). 
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emergency. 91 The united states is defined to include "all 

territory and waters, continental and ~nsular, subject to the 

jurisdiction of the united States.,,92 While .not much of 

practical significance may be at stake here, both the Territorial 

Sea and Exclusive Economic Zone Proclamations93 would permit 

Congress to expand authority under this Act out to 200 miles. 

Whether it does so automatically is unclear. 

b. Tariff Act of 1930~ 

Ambiguity under this Act is raised in relation to civil 

penalties for aviation smuggling. Certain penalties apply to 

enumerated acts "performed within 250 miles of the territorial 

sea of the United states.,,95 without congressional 

clarification, application of this section will extend either 253 

or 262 miles seaward of the coast, depending on the definition of 

the territorial sea. 

c. Deep Seabed Hard Mineral Resources- Act%-"- . --- --

The continental shelf in this law is defined in reference to 

the territorial sea: 

"continental Shelf" means -- (A) the seabe d and subsoil 
of the submarine areas adjacent to the coast, but 

91Id. § 1185 (a) • 

92I d. § 1185 (c) . 

93Territorial Sea Proclamation, supra note 1; Presidential 
Proclamation No. 5030, 48 Fed. Reg. 10605 (1983). 

~19 U.S.C. §§ 1401 - 1677k (1988). 

95Id. § 1590 (g) . 

%30 U.S.C. §§ 1401 - 1473 (1988). 
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outside of the area of the territorial sea . . . to a 
depth of exploitability.97 

The statute contains no language similar to the Submerged Lands 

Act9B specifically defining the territorial sea according to 

congressional grant, thereby creating an ambiguity. No serious 

problem exists, however, because it is cle ar that Congress 

intended this act to apply to mining beyond the c o ntinental 

shelf. 

d. International Navigational Rules ActW 

By statute, Congress has authorized the President to adopt 

the International Regulations For Preventing Collisions at 

Sea. 1oo However, vessels "while in the waters of the united 

states shoreward of the navigational demarcation lines dividing 

the high sea~ from harbors, rivers, and other inland waters of 

the united States,,101 are not subject to international 

regulations. "High seas" is defined in the law to mean "all 

parts of the sea that are not included in the territorial sea or 

in the internal waters of any nation. ,,10Z Because the 

demarcatio n lines are already drawn,103 the ambiguity is largely 

97Id. § 1403 (2). 

98See discussion, pp. _ supra. 

W33 U.S.C. §§ 1601-1608 (1988). 

1OoId. § 1602. 

101 I d. § 1604(a). 

§ 1601 (2.~:" 
33 C.F.R.~ part 80 (1990). 
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irrelevant. 

e. Merchant Marine Act of 19201~ 

Under the Merchant Marine Act, it is illegal to transport 

merchandise by water or by land and water "between points in the 

u nited States, including Di s tricts, Territories, and possessions 

thereof embraced within the coastwise laws tll 05 Despite 

the absence of a specific reference to the territorial sea, the 

boundary issue could arise in the context of the language quoted 

above if, for example, an artificial island located six miles 

offshore were used as a transshipment point. The answer depends 

upon whether the Proclamation is a constitutionally valid 

acquisition of territory that conferred U.s. sovereignty over the 

3-12 nautical mile zone. 

f. outer continental Shelf Lands Actl~ 

The outer continental Shelf Lands Act establishes a system 

for leasing minerals on the U.S. outer continental shelf. For 

purposes of ~he Act, federal jurisdiction over resources on the 

continental shelf begins at the seaward boundary of the coastal 

states as defined by the Submerged Lands Act. 107 Among the 

purposes of the Act are provisions for federal assistance to 

states to ameliorate adverse affects to their coastal zones and 

for state participation in policy and planning decisions 

1~46 U.S.C. App. §§ 861-889 (1988 & Supp. 1989). 

105M. § 883. See also id. §§ 801, 883-1, and 510l. 

1~4J U.S.C. §§ 1331-1348 (1988). 

107Id. § 1331. 
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regarding development of outer continental shelf mineral 

resources. lOS The term "coastal zone" is defined as extending 

"seaward to the outer limit of the United states territorial 

sea. 11109 Monies to assist the state are to come from § 8(g) 

revenues. 110 Although not a maj or problem, a qu estion exists as 

to whether states can apply f or 8(g) monies to use in projects in 

the 3-12 mile zone. 

No Apparent Ambiguity 

a. Tariff Act of 1930111 

Vessels receiving merchandise while in customs waters beyond 

the united states territorial sea are subject to arrival, 

reporting and entry requirements under the Tariff Act. 112 For 

foreign vessels subject to treaty or other negotiated 

arrangement, ' customs waters are those defined in the treaty or 

agreement. 113 For all other foreign vessels, customs waters 

extend to four leagues from the U. s. coast. 114 Because four 

leagues are equivalent to 12 nautical miles, no practical problem 

exists. 

loSId. § 1332(4) (A), (B) . 

lO9Id. § 1331(e). 

11OI d. §§ 1332(4), 1337 (g) . 

111 19 U.S.C. §§ 1401 to 1677k (1988). 

112Id. § 1401 (k) • 

mId. § l~Ol(j). 

114Id. 
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b. Atlantic striped Bass Conservation Act '15 

State authority under the Atlantic Striped Bass Conservation 

Act extends to "any pocket of waters that is adjacent to the 

State and totally enclosed by lines delimiting the territorial 

sea of the united states .. " 116 Because no new pockets would 

be created by the extension of the territorial sea from three to 

twelve miles, this statute does not need amendment. The second 

use of territorial sea in the Act is not impacted by the 

Proclamation because it is referenced to the baseline rather than 

the seaward limit."7 

c. Shore Protection Act of 1988"8 

This law prohibits the transport of municipal or commercial 

waste in coastal waters without a permit. 119 Because "coastal 

waters" are defined to include both the territorial sea and the 

EEZ'2D, the Proclamation does not affect jurisdiction under this 

Act. 

d. Longshore and Harbor Workers I Compensation Act 121 

This Act provides coverage for personal injuries occurring 

on the navigable waters of the United States. The term "United 

115 16 U.S.C. §§ 1851 (Historical and Statutory Notes) (1988). 

116 I d. § 1856(2). 

117I d. § 1851 (Historical and Statutory Notes). 

11833 U.S.C. §§ 2601 - 2623 (1988). 

119I d. § 2602(a). 

12OI d. § 2601(2). 

121 33 U.S.C. §§ 901-950 (1988). 
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states" is defined to include the territorial waters of the 

coastal states, the territories and the District of Columbia. 122 

Courts have construed the term "navigable waters" broadly to 

include both state waters and high seas areas beyond 12 

miles.12! Therefore, no practical ambiguity has resulted. 

e. oil Pollution Act of 1990'H 

The oil Pollution Act of 1990 governs liability for removal 

costs and damages associated with oil discharged from vessels or 

facilities into navigable waters, the adjacent shoreline, or the 

EEZ. Because the territorial sea is defined in the Act to extend 

seaward to a limit of three miles125 , no ambiguity exists. 

f. Atlantic Tunas Convention'26 

For purposes of i mplementing the Atlantic Tunas Convention, 

Congress has defined fisheries zones to include "the waters 

included within a zone contiguous to the territorial sea of the 
- -

United states, of which the inner boundary is a line coterminous 

with the seaward boundary of each coastal state, . • [to] two 

hundred nautical miles. . ,,127 Here the territorial sea is 

equated with the seaward boundary of each coastal state, which is 

122M. § 902 (a) . 

l~St. Julien v. Deamond M. Dulley, 403 F. Supp. 1256 (E.D. 
La. 1975); Reynolds v. Ingalls Shipbuilding Division, Litton 
system, Inc., 788 F. 2d 264 (5th Cir. 1986). 

1H33 U.S.C. §§ 2701-2761 (1988). 

125M. § 2701 (35) . 

1H16 U.S.C. §§ 971 - 971i (1988). 

127I d. § 971(4). 
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determined under the Submerged Lands Act. SLA boundaries are not 

affected by the territorial sea proclamation, so no ambiguity is 

created here. 

g. Jellyfish ... , Pests, and Seaweed ... Elimination12B 

This Act authorizes the Secretary of Co~~erce to assist 

states in controlling and eliminating jellyfish in coastal 

waters. 129 Absence of a definition of coastal waters makes it 

unclear whether the Secretary can assist state efforts in the 3-

12 nautical mile zone. The broad purpose of the Act, however, 

suggests that such authority extends into the ocean as far as 

necessary. 

h. Comprehensive Environmental Response and Civil Liability 
Act (CERCLA) 130 

This Act establishes a complex system for financing the 

cleaning up of hazardous waste sites. It applies both on land 

and in the navigable waters of the United states, which are 

defined as including the territorial sea. 131 The territorial 

sea is defined in reference to the Submerged Lands Act132 , 

thereby negating any potential ambiguity raised by the 

Proclamation. 

1~16 U.S.C. §§ 1201 - 1205 (1988). 

129I d. § 1201-

'~42 U.S.C. §§ 9601 - 9675 (1988). 

131 I d. § 9601(15). 

mId. § 9601(30). 
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i. General Navigatio.n Rules 133 

This law authorizes the Coast Guard to differentiate between 

inland waters and the high seas for a variety of purposes. The 

boundary is to be located within 12 nautical miles from the 

baseline from which the territorial sea is measured. 134 On its 

face, this provision does not reflect any ambiguity as the Coast 

Guard's authority is not tied to the seaward boundary o f the 

territorial sea. However, because "high seas", "territorial 

seas" and "inland waters" have specific meanings in the -context 

of international law, it would be helpful if Congress would 

att~mpt to follow more closely the international definitions. 

For example, application of the term "high seas" to what are 

clearly waters of the territorial s e a should be abandoned. 

j. Eastern Pacific Tuna Fishing135 

This law refers to the territorial sea only in the context 

of its association with the baseline from which it is measu red. -

" but the Agreement Area does not include the zones within 

twelve nautical miles of the baseline from which the breadth of 

the territorial sea is m-easured . . . "136 Therefore, no 

ambiguity exists. 

k. Marine Mammal Protection Act137 

13333 U.S.C. § 151 (1988). 

134rg. § 151 (b) • 

13516 U.S.C. §§ 972-972 (h) (1988). 

136I d. § 972(2). 

13716 U.S.C. §§ 1361 through 1407 (1988). 

34 



, , 

The Marine Mammal Protection Act (MMPA) regulates the 

exploitation of marine mammals in u.s. waters. Waters under the 

jurisdiction of the United States for purposes of the MMPA 

include both the territorial sea and the EEZ.'~ This broad 

definition renders the 12-mile extension irrelevant to 

jurisdiction under the Act. 

1. North Atlantic Salmon Fishing Act139 

This Act refers to the territorial sea in relation to the 

land rather than seaward boundary; 140 therefore the Pro-::lamation 

does not affect it. 

m. International Narcotics Control Act'41 

This Act states that "[w]ith the agreement of a foreign 

country, [prohibition of an officer or employee of the United 

States making an arrest as part of any foreign police action] 

does not apply with respect to maritime law enforcement 

operations in the territorial sea of that country.",42 Although 

reflective of the United states' willingness to recognize other 

nations' 12-nautical-mile territorial seas, the united states' 

territorial sea is not at issue here. 

1S5See supra, Section III "Statutory Ambiguities." 

1~Leeper, supra note 182, at 65. In one case, a state 
provided input at each stage of the process, filing over 500 
pages of comments to the Interior Department's draft 
environmental impact statement. The comments did not cause a 
single change to Interior's planning. 

1S7See ~, §§ 110-113 of Pub. L. 100-446, .102 Stat. 1774, 
1801 (1988) (moratorium on offshore federal oil and gas leasing 
included in appropriation measure). 
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n. Sea Grant Act'43 

The Sea Grant Act establishes a nationwide, university based 

marine research program. The marine environment includes the 

ocean, coastal and Great Lakes resources, including those of the 

coastal zone (as defined in the Coastal Zone Management Act), the 

Great Lakes, territorial sea, EEZ, DCS and high seas.'" The 

broad definition in this Act encompasses the 12 nautical mile 

zone. 

o. Ports and waterways Safety Act'45 

Among other things, the Ports and waterways Safety Act 

authorizes the designation. of traffic separation schemes for 

vessels operating in the u.S. territorial sea and high seas 

approaches to ports. '46 When reasonable and necessary, the 

Secretary of Transportation can mandate the use of traffic 

separation schemes for certain categories of vessels operating in 

the territorial sea of the united states and on the high seas 

beyond the territorial sea. '47 No problem is presented here 

unde r domestic law because the traffic separation schemes are to 

be created wherever needed, without regard to the status of the 

waters. 

p. Fe de ral Water Pollution Control Act (FWPCA or Clean Water 

36 
'~But see Lowry, Jarman & Maehara, infra notes 244-246 and 

a ccompanying text. This study could be interpreted to show that 
cons u l tancy has been effective in some circumstances. In 1983, 
o nly 432 (o r six percent) of the federal consistency reviews were 
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Act) 143 

The Clean water Act regulates the discharges of pollutants 

into the navigable waters of the United states, which include the 

territorial sea. 1" The territorial sea is defined in the Act 

as extending seaward for three nautical miles.l~o Therefore, 

the Proclamation does not affect federal or state agency 

authority under the Clean Water Act. 

q. National Ocean Pollution Planning Act1S1 

The Ocean Pol~ution Research and Development and Monitoring 

Planning Act directs preparation of a plan for pollution research 

and monitoring of the marine environment. By definition, the 

marine environment encompasses the territorial sea, EEZ, OCS and 

high seas. 152 Because appl ication of the Act is so broad, the 

extension of the territorial sea to 12 nautical miles should have 

no impact. 

189cooperative Agreement Between the Department of the 
Interior and the state of Hawaii for Marine Mineral Joint 
Planning and Review (JPA) (1988). 

1~464 U.S. 312 (1984). 

191 16 U.S.C. § 1453 (1) (1988). 

192Attempts by Congress to date have been unsuccessful. See 
e.g. S.B. 341 (Title VIII, I mpact Assistance) introduced by 37 
Senator Johnston; S.B . 49 (Coastal Resources Enhancement) 
introduced by Senator Ste vens; H.R. 94 (Revenue Sharing) 
introduced by Representative Fields. 
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r. vessel Documentation Act153 

congress has set out vessel documentation requirements that 

are prerequisites for employing vessels in certain trades. 154 

certificates of documentation may be endorsed with a registry 

endorsement that designates the trade the vessel is authorized to 

engage in. 155 A fishery endorsement is needed to fish in the 

territorial sea and fishery conservation zones adjacent to Guam, 

American Samoa, and the Northern Mariana Islands. 156 The 

breadth of the fishery conservation zone makes the distrnction 

between a 3 and 12 mile territorial sea irrelevant. 

s. Mari time Drug Law Enforcement Act 157 

No ambiguity is present in this statute since it refers only 

to the territorial seas of foreign nations.1~ 

Conclusion 

The above discussion points out the need for Congressional 

action to clarify ambiguities in domestic laws that implicate the 

territorial sea. The diverse nature of the problems created 

into account Louisiana's argument regarding the possibility of a 
state's lands being devalued as a result of unsucc essful adjacent 
federal exploration. 

194 I d., pursuant to the Mineral Leasing Act of 1920. 

195 Littleton, Coastal States. Inland States and a 12-Mile 
Territorial Sea, 17 J. MAR. L. AND COMM. 539 (1986). 

1965ee supra, note 189. The isolation of the Hawaiian 
islands eliminates conflicts that otherwise exist between 
adjacent states. The distance from the continental u.S. also 
presents a problem of overextension for federal management 
agencies, thereby providing an incentive to seek cooperation from 
the state. 

19716 U.S.C. § 1452 (1) (1988). 

198Keeney, I mpact of Extended Territorial Sea on NOAA's 
Marine Resource Responsibilities, in Proceedings: National 
Conference on the States and an Extended Territorial Sea 
[hereinafter Proceedings) 73, 75 (Lauriston R. King and Amy 
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militates against a Congressional approach that would apply one 

definition to all references in current law to the territorial 

sea. The preceding review and the discussion that follows also 

demonstrate the need for Congressional flexibility in dealing 

with federal-state relationships in the marine waters adjacent to 

the united states. 

IV. MANAGEMENT OF NONLIVING RESOURCES IN THE 

EXTENDED TERRITORIAL SEA 

Introduction 

Historically, both the federal and state governments have 

made competing claims to ownership (dominium) and regulatory 

authority (imperium) over resources in offshore areas. 

Initially, lack of assertion of authority by the federal 

government left management o-f '-offsnore -iiiInerar -resolir·ces- fn -tne-' .----

hands of the adJacent states. President Truman's 1945 claim of 
'~Presidential Proclamation No. 2667, 10 Fed. Reg. 12303 

WSepeemBeat~S,ja9~§~iction and control over the resources of the 

subsoil and seabed of the continental shelf'59 set the stage for 

federal encroachment. Even though a press release accompanying 

the 1945 Proclamation stated that the policy established united 

States jurisdiction "from an international standpoint" and did 

not "touch upon the question of Federal versus State 

39 



, , 

control,,,160 the federal government soon asserted claims against 

states with valuable offshore mineral resources, suggesting that 

the Proclamation served a dual purpose: establishing an 

international claim and altering the balance of state/federal 

relations. 161 Al though the Submerged Lands Act (SLA) 16Z 

specifically granted title to the submerged lands adjacent to 

coastal states out to a certain distance163 (and thus not to the 

extent of an expanding U. S . territorial sea),1~ the history of 

competing federal-state claims suggests the possibility of 

renewed state claims beyond the three-nautical-mile limit. 

Previous Federal-State Conflicts 

1~ite House Press Release, September 28, 1945, reprinted 
in 13 DEP'T. ST. BULL. 484 (1945). 

161Nicol, Hawaii's Territorial Sea and Exclusive Economic 
Zone: Analysis and Assessment of the State's Right to Manage 
Resources in Extended Ocean Zones 11 (unpublished student paper 
prepared for Second Year Seminar, University of Hawaii Law 
School, April 1987). 

1~43 U.S.C. §§ 1301 - 1315 (1988) 

1~43 U.S.C. §§ 1301(a), 1311. 

1~It is not clear whether the SLA grants to states ownership 
of the water column and water surface. The language of U.S.C. § 
1314(a) reserving federal rights refers to the navigable waters, 
but the language granting state ownership, use, and management 
rights speaks only of "lands and natural resources." section 
1311(d) expressly preserves federal authority over navigation, 
flood control, and production of power; the awareness of Ocean 
Thermal Energy efforts at that time suggests that Congress 
considered water column uses, but that inference is not 
convincing in light of the Act's focus on development of the 
energy resources of the seabed. 

Resolution of this uncertainty would have a direct impact 
upon the interpretation of statutory ambiguities, discussed supra 
in section III. 
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In the landmark case of United states v. California,165 the 

U.s. Supreme Court held that the federal government, through its 

foreign policy power as sovereign, has paramount rights in the 

submerged lands. The Court was persuaded that no previous case 

decided conflicting claims between a state and the federal 

government to the three-mile belt in a way that required 

extension of the Pollard's Lessee v. Haganl~ inland-water rule 

to the ocean area. 167 The Supreme Court also rejected the state 

of California's historical claim to the three-mile marginal sea 

because the concept of the territorial sea was not settled in the 

international community at that time. The original U. s. 

territorial sea claim was made by Secretary of State Thomas 

Jefferson after the formation of the union; therefore, none of 

the original 13 states ever owned the submerged lands of the 

marginal sea (and consequently neither did California). 

In United States v:-- Texa s, 168 the - U. 5 ~ Supreme Court-

maintained that the "national external sovereignty" rationale of 

Cali fornia was compelling, despite strong historical claims of 

dominium resulting from Texas's prior status as an independent 

nation. It held that where property interests are so 

1~332 U.s. 19 (1947). 

1~44 U.S. (3 HOw.) 212 (1845) (holding that the states owned 
the inland navigable tidewaters in trust for their people, and 
that because Alabama was admitted to the union on an equal 
footing with the other states it thereby became owner of the 
tidelands within its boundaries). 

l~california I, 332 U.S. at 31. 

168339 U.S . 707 (1950). 
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subordinated to the rights of sovereignty, as here, they will 

follow sovereignty. Furthermore, consistency with California, 

Louisiana,169 and the equal footing doctrine required the 

national government to prevail. 1ro 

Initial Congressional Response Failed to Resolve Conflict 

In 1953, the SLA overturned the California, Louisiana, and 

Texas decisions, giving coastal states exclusive rights to the 

resources of the seabed within three miles of their coasts. 171 

169United states v. Louisiana, 339 U.S. 699 (1950). 

1700rexas, 339 U.S. at 719. 

171 43 U.S.C. § 1311(a) (1988): 

It is hereby determined and declared to be in the public 
interest that. (1) title to and ownership of the lands 
beneath· navigable waters within the boundaries of the 
respective states, and the natural resources within such 
lands and waters, and (2) the right and power to manage, 
administer, lease, develop and use the said lands and 
natural resources all in accordance -wi th - applcicable.- State __ 
law be, and they are hereby, subject to the provisions 
hereof, recognized, c onfirmed, established, and vested in 
and assigned to the respective states.... . 

section 1311(b): 

(1) The United states hereby releases and relinquishes unto 
said states and persons aforesaid, except as otherwise 
reserved herein, all right, title, and interest of the 
United states, if any it has, in and to all said lands, 
improvements, and natural resources .... 

Section 1311(d): 

Nothing in this subchapter or subchapter I of this chapter 
shall affect the use, development, improvement, or control 
by or under the constitutional authority of the united 
States of said lands and waters for the purposes of 
navigation or flood control or the production-of power, or 
be construed as the release or relinquishment of any rights 
of the United states arising under the constitutional 
authority of Congress to regUlate or improve navigation, or 
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In addition, states bordering the Gulf of Mexico were provided 

the opportunity to extend boundaries to three marine leagues 

(nine nautical miles) if they could prove that such a boundary 

was either previously approved by Congress or existed prior to 

admission to the union. 1n The federal government's resistance 

to Gulf state claims of submerged lands beyond three miles from 

shore prompted suits by Louisiana, Texas, Mississippi, 

Alabama,173 and Florida. 174 Only Texas and Florida succeeded 

in persuading the court to recognize three-marine-league boundaries. 

The ambiguity of the SLA with respect to inland boundaries 

has also sparked litigation. The SLA grant contains the 

to provide for flood control, or the production of power. 

1n43 U.S.C. § 1312 (1988): 

The seaward boundary of each original coastal state is 
hereby approved and confirmed as a line three geographical 
miles distant from its coast line or, in the case of the 
Great Lakes, to the international boundary. Any State 
admitted subsequent to the formation of the Union which has 
not already done so may extend its seaward boundaries to a 
line three geographical- miTes distant" from 1~s- coast rine, 
or to the international boundaries of the United states in 
the Great Lakes or any other body of water traversed by such 
boundaries. Any claim heretofore or hereafter asserted 
either by constitutional provision, statute, or otherwise," 
indicating the intent of a State so to extend its boundaries 
is hereby approved and confirmed, without prejudice to its 
claim, if any it has, that its boundaries extend beyond that 
line. Nothing in this section is to be construed as 
questioning or in any manner prejudicing the existence of 
any state's seaward boundary beyond three geographical miles 
if it was so provided by its constitution or laws prior to 
or at the time such State became a member of the Union, or 
if it has been heretofore approved by Congress. 

1nUnited States v. Louisiana, 363 U.S. 1 (1960). 

1"United States v. Florida, 363 U.S. 121 (1960). 
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following limiting language: "in no event ••• [t)o be interpreted 

as extending from the coast line more than three geographical 

miles ••.• "'~ The "coast line" was defined as "the line of 

o rdinary low water along that portion of the coast which is in 

d irec t contact with the open sea and the line marking the seaward 

I imit of inland waters. ,,176 The term "inland waters , " however, 

was not defined in the Act . In United states v. California,n 

(Ca l i f ornia II), the Court defined inland waters by reference to 

stand a rds found in the ~958 Geneva Convention on the Territoriai 

Sea a nd Contiguous Zone. This Convention allows either a) 

str Lght baselines or b) baselines determined by the arcs and 

c i r' l e s method. Accepting the federal government's position that 

ap ' c ation of straight baselines, a method the United states was 

op i ng internationally, would hurt its international posturing, 

t h ourt applied the arcs and circles test. The California II 

de i on has been criticized for abandoning the consideration of 

h i .or ical evidence that had guided the Court in California I and 

f o a intaining the ' "fiction"- of national. ext.ernal _ 

s r eignty. 178 In the opinion of Professor Milner S. Ball, the 

p r e ction of national interests would be best achieved by state 

ow r ship with a concurrent federal government interest in those 

ri t s as outlined in the Constitution--power over commerce, 

1~43 U.S.C. § 1301(b) (1988) (emphasis added). 

17643 U.S.C. § 1301(c) (1988). 

1n381 U.S. 139 (1965). 

178Ball, Good Old American Permits, 12 ENV. L. J. 623 (1982). 
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navigation, national defense, and international affairs.'~ 

President Reagan's Territorial Sea Proclamation appears to 

have eliminated the security interests behind the federal 

government's claim to control the offshore waters beyond three 

miles, thus undercutting the rationale of earlier Court 

decisions. Coastal state control of areas in the 3-12 nautical-

mile zone would not now present any significant problems for 

national security. A strong argument can be made, therefore, 

that the states should now have substantial powers over the 3-12 

mile area. 

Secondary Response Also Ineffective ' 

State opposition to federal offshore development activities 

prompted 1978 amendments to the outer continental Shelf Lands Act 

(OCSLA) that make numerous references to federal-state 

cooperation.l~ Read with their accompanying rules, the OCSLA 

mId. at 635. Consider also 43 U.S.C. § 1314(a) (1988): 

The United States retains all its navigational servitude and 
rights in and powers of -regulation and control of said lands 
and navigable waters for the constitutional purposes of 
commerce, navigation, national defense, and international 
affairs, all of which shall be paramount to, but shall not 
be deemed to include, proprietary rights of ownership, or ' 
the rights of management, administration, leasing, use, and 
development of the lands and natural resources which are 
specifically recognized, confirmed, established, and vested 
in and assigned to the respective States and others by § 
1311 of this title. 

1~43 U.S.C. § 1332(4) (C) (1988): 

such States, and through such States, affected local 
governments, are entitled to an opportunity to participate, 
to the extent consistent with the national interest; in the 
policy and planning decisions made by the Federal Government 
relating to exploration for, and development and production 
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of, minerals of the outer Continental Shelf. (Emphasis 
added. ) 

43 U.S.C . § 1332(5): 

the rights and r esp onsibilities of all stat e s a nd, where 
appropriate, loc al g ov e rnments, to preserve a nd protect 
their marine, h uman, and c oastal enviro nments t hrough such 
means as regulatio n o f l a nd, air, a nd wate r uses, o f safety, 
and of related de velo pment and a c tiv ity shoul d be considered 
and recognized. (Emphasis added.) 

43 U.S . C. § 1344 (c)(1): 

During the preparation of any proposed leasing program under 
this section, the Secretary shall invite and consider 
suggestions for such program from any interested Federal 
agency, including the Attorney General, in c onsultation with 
the Federal Trade Commission, and from the Governor of any 
State which may become an affected State under such proposed " 
program. The Secretary may also invite or consider any 
suggestions from the executive of any affected local 
government in such an affected State, which have been 
previously submitted to the Governor of such State, and from 
any other person. (Emphasis added.) 

43 U.S.C. § 1345(a): 

Any Governor of any affected State or the executive of any 
affected local government in such State may submit 
recommendations to the Secretary regarding the size, timing, 
or location of a proposed lease sale or with respect to a 
proposed -development and production plan ..•. 

43 U.S.C. § 1345(e): 

The Secretary is authorized to enter into cooperative 
agreements with affected states for purposes which are 
consistent with this chapter and other applicable Federal 
law. Such agreements may include, but need not be limited 
to, the sharing of information (in accordance wit h the 
provisions of section 1352 of this title), the joint 
utilization of available expertise, the facilitating of 
permitting procedures, joint planning and review, and the 
formation of joint surveillance and monitoring arrangements 
to carry out applicable Federal and State laws, regulations, 
and stipulations relevant to outer contine ntal Shelf 
operations both onshore and offshore. (Emphasis added.) 

43 U.S.C. § 1346(c): 
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amendments obviously were intended to give the states an 

opportunity to participate more extensively in federal offshore 

decisions. For example, section 8 (g) 181 requires the Department 

of Interior to consult with the governor of a state adjacent to a 

proposed lease of submerged lands where a possibility of common 

pools or fields exists (recognizing the problem of drainage of 

hydrocarbons from beneath state lands through wells located in 

the federal outer continental shelf). Disagreeing with the 

Interior Department's position that it is not required to act on 

the governor's recommendations, the states of Louisiana and Texas 

each brought suits to enjoin certain offshore lease sales by the 

Interior Department.1~ This action represented a drastic step 

for Louisiana, a producing state whose economy is directly linked 

to oil and gas revenues. The federal government won the suit and 

proceeded with the sale of the contested lease , but all monies 

received from 8(g) common pools (as part of the lease) were 

placed in escrow by court order. Congress responded to the 

drawn-out litigation with 1986 amendments to the OCSLA!~ 

providing for lump sum payment of $1 . 4 billion from the Section 

The Secretary shall, by regulation, establish procedures for 
carrying out his duties under this section, and shall plan 
and carry out such duties in cooperation with affected 
states ...• (Emphasis added . ) 

181 43 U.S.C. § 1337(g) (1) (B) and (D) (1988). 

182Leeper, Offshore oil and Gas, in Proceedings: National 
Conference on the States and an Extended Territorial Sea 58, 62 
(Lauriston R. King and Amy Broussard, eds . 1987). 

1~Pub. L. No. 99-272, 100 Stat • . 148, 150 (1986), codified at 
43 U.S.C. § 1337(g). 
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8(g) fund to th~ _coast~l ~tates. 

Uncertainties regarding congressional intent and statutory 

interpretation have had a detrimental effect upon the already 

tense federal-state relations in other states as well.'~ The 

hi s tory of federal-state conflicts illustrates the willingness of 

the states to fight for their rights in the marginal sea. It is 

likely, therefore, that the territorial sea extension will lead 

to renewed litigation of both regulatory (particularly with 

respect to federal-state cooperation) and proprietary issues. 

Potential impacts upon other legislation'85 present even further 

prospects for litigation. These inconsistencies could be 

addressed through the process of statutory construction, but a 

much better solution would be for Congress to resolve the 

uncertainties through establishing a comprehensive and 

comprehensible national ocean policy. 

Equities Favoring Coastal state Control 

The Territorial Sea Proclamation has arguably tilted the 

balance of offshore resource interests toward the states. If 

accepted, this view provides a rational basis for extending state 

ocean boundaries. At the very least, the Proclamation provides 

an opportunity to r eevaluate the balance of power in offshore 

l~See, e.g., Note, The Seaweed Rebellion: Federal-State 
Conflicts over Offshore oil and Gas Development, 18 WILLAMETTE L. 
REV. 535 (1982); Note, The Seaweed Rebellion Revisited: 
Continuing Federal-State Conflicts in OCS Oil and Gas Leasing, 20 
WILLAMETTE L. REV. 83 (1984); Secretary of Interior v. 
California, 464 U.S. 312 (1984). 

185See supra, Section III "Statutory Ambiguities." 
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resource management. Notions -of .equity favor _such - -- ~-

reconsideration. For example, coastal states not only must 

supply sites and facilities for construction, transportation, 

processing, and storage but also must bear the environmental 

burden of these support industries. In addition, the coastal 

state must provide a governmental and social infrastructure for 

the offshore workers, a costly undertaking. 

Congress should also consider the practical effectiveness of 

the OCSLA's section 8(g) and consultation provisions. Evidence 

suggests that these provisions have not sufficiently protected 

state interests . Throughout years of contention with the federal 

government, state frustration has been compounded by the Interior 

Department's apparent refusal to adequately address state 

concerns. Despite diligently following the cooperative 

provisions of the OCSLA, states sometimes have received a mere 

paragraph in response from the Interior Department stating that 

their concerns were noted but rejected. 1M 

The Department of the Interior's lack of responsiv~ness_ 

created such political pressure from the state of California that 

Congress has established a moratorium on federal leases off the 

California coast. 187 In addition to affecting oil and gas 

lMLeeper, supra note 182, at 65. In one case, a state 
provided input at each stage of the process, filing over 500 
pages of comments to the Interior Department's draft 
environmental impact statement. The comments did not cause a 
single change to Interior's planning. 

187See ~, §§ 110-113 of Pub. L. 100-446, 102 stat. 1774, 
1801 (1988) (moratorium on offshore federal oil and gas leasing 
included in appropriation measure). 
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development, the shutdown has retarded ocean mining efforts, with 

a likely continuing negative impact on future mining efforts in 

the area. The mechanisms in place are ineffective. without a 

meaningful right to consultation for states,'~ the federal 

government has little incentive to act in a manner that takes 

into account state interests and concerns. 

Political and economical advantages are to be gained by 

making concessions to the coastal states. For example, the 

Interi~r Department and the state of Hawaii hQve entered into a 

Joint Planning Agreement over offshore hard mineral mining in the 

'~But ~ Lowry, Jarman & Maehara, infra notes 244-246 and 
accompanying text. This study could be interpreted to show that 
consultancy has been effective in some circumstances. In 1983, 
only 432 (or six percent) of the federal consistency reviews were 
objected to by the states; six percent of the consistency reviews 
in states responding to a 1988 survey were objected to. Id. at 
6. 

The 1983 and 1988 surveys indicate that state and federal 
agency officials do resolve many disputes through informal 
negotiation. Disposition of formal appeals between 1983 and 1991 
show that the Secretary of Commerce is reluctant to override 
state decisions. Of 75 filed appeals, six state objections were 
overridden and eight upheld; one has been stayed pending further 
negotiations; twenty-six were withdrawn by mutual consent; 
sixteen are currently pending approval; and eighteen have been 
dismissed for good cause. Id. at 14. This apparent even­
handedness, however, may be misleading. In five of the six cases 
in which a state agency has sought mediation, the federal agency 
has refused to participate (the sixth case led to litigation, 
Secretary of the Interior v. california). Id. at 13. The 
Secretary's written opinions on formal appeals have construed 
"competing national interest" broadly against the states, finding 
that the national interest benefits of OCS energy development 
outweigh potential adverse environmental impacts. Id. at n.2, 
14, citing Eichenberg & Archer, The Federal Consistency Doctrine: 
Coastal Zone Management and 'New Federalism' 14 ECOL. L. Q. 9, 
41-46 (1987). 
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EEZ surrounding Hawaii. 189 Interior's willingness to give 

Hawaii a substantial role in the preparation of the environmental 

impact statement and subsequent decision-making has paved the way 

for future mining efforts. This experience provides a stark 

contrast to california's experience with offshore oil and gas 

leasing. Interior's reticence to cooperate fully under the 

Coastal Zone Management Act created additional political and 

economic costs, further exacerbating federal-state tension in the 

offshore area. Interior's refusal to provide consistency 

certification for oil and gas leases ·offshore California led to 

protracted litigation that ultimately reached the U.S. Supreme 

Court. 19O In Secretary of the Interior v. California, 191 the 

Court agreed with Interior. Although the case vindicated the 

Interior's legal position, it did nothing to alleviate the 

political problems. Moratoria continue in waters off California 

and at the end of its 1990 session, Congress overturned the 

Supreme Court by extending the CZMA's consistency provision to 

activities within and outside the--coastal zone,-- including oil and 

gas leases. 

The SLA, OCSLA, and CZMA all recognize the significance of 

state interests in offshore mineral resource decision-making. 

Interior's continual ignoring of these interests, coupled with 

189Cooperative Agreement Between the Department of the 
Interior and the State of Hawaii for Marine Mineral Joint 
Planning and Review (JPA) (1988). 

190464 U.S. 312 (1984). 

191 16 U.S.C. § 1453 (1) (1988). 
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diminished federal security interests in the zone, suggest the 

need for re-ordering of decision-making in the extended 

territorial sea. 

prospects for Cooperation -- Revenue-Sharing 

Should the federal government be unwilling to relinquish its 

control over nonliving resources in the 3-12 mile zone, several 

other options can be pursued. One remedy is for Congress to 

implement some form of revenue-sharing between the state and 

federal governments. 192 Coastal states would be more supportive 

of offshore development if they had the financial wherewithal 

effectively to research, plan, manage, and propose mitigation 

measures concerning OCS leasing impacts, and particularly if they 

had a positive financial stake in OCS development. The costs of 

revenue-sharing would be offset by the increased federal receipts 

that would flow from a more orderly leasing process. More than 

simply correcting long-standing inequities, revenue-sharing 

represents a small, but critical investment that will ensUre 

timely productio~ and a sound ma:}ne/coastal resource management 

scheme. 

In support of their claim'93 for a 50% share of section 

192Attempts by Congress to date have been unsuccessful. See 
e.g. S.B. 341 (Title VIII, Impact Assistance) introduced by 
Senator Johnston; S.B. 49 (Coastal Resources Enhancement) 
introduced by Senator Stevens; H.R. 94 (Revenue Sharing) 
introduced by Representative Fields. 

193Leeper, supra note 182, at 63 .. Texas was ultimately 
successful in obtaining a 50% share where the state was the 
original lessor, reserves were proven, and the federal lease 
brought a significantly higher bid as a result of the information 
obtained from state leasing. The court did not, however, take 
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8(g) common pool revenues, coastal - states analogized their 

situation to that of states that receive 50\ of all revenues 

derived from mineral leasing of federal lands within their 

borders. Coastal states, therefore, should receive comparable 

payment for the inclusive federal leasing of the states' (common 

oil field) submerged lands. 194 

To counter foreseeable opposition by land-locked inland 

states, Richard Littleton has proposed a modified revenue-sharing 

plan.1~ He believes that unified support for coastal state 

expansion, via sharing with all 50 states, would increase the 

chances for a veto override in the Senate, if necessary. The 

states could be convinced by the argument that coastal resource 

money going directly into state treasuries would be more secure 

than federal appropriations. The federal interests in Congress 

could be appeased by stressing that the proposal changes none of 

the established rights and duties of the states and the federal 

government vis-a-vis each other; rather, the proposal is merely a 

reallocation of revenues. And it creates an added benefit: 

increased ocean awareness. A nation-wide move to institute 

stronger resource and energy conservation measures would develop 

natu rally out of the realization by inland states that wasteful 

into account Louisiana's argument regarding the possibility of a 
state's lands being devalued as a result of unsuccessful adjacent 
federal exploration. 

194 I d., pursuant to the Mineral Leasing Act of 1920. 

195Littleton, Coastal states, Inland states and a 12-Mile 
Territorial Sea, 17 J. MAR. L. AND COMM. 539 (1986). 
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or careless production procedures reduce the amount of revenues 

flowing to their individual states. 

prospects for Cooperation -- Joint Partnerships 

The Joint Planning Agreement between Hawaii and the 

Department of the Interior mentioned earlier demonstrates that a 

mutually acceptable agreement that accounts for respective 

interests of states and the federal government can be reached. 

Al though this example may not work in other areas, 196 it is a 

model for successful federal-state interaction. The state and 

federal governments had identical interests in this situation; 

where environmental concerns produce conflict between the two 

divisions of government, similar cooperative efforts will be less 

likely to succeed. 

Conclusions 

ownership of submerged lands out to three miles was granted 

by the SLA to all coastal states, with the exception of Texas and 

Florida who have three leagues in the Gulf of Mexico. The 

federal government argues that the December 1988 Proclamation 

extending the territorial sea has no legal impact on the 

proprietary status of submerged lands beyond those boundaries. 

However, uncertainty regarding the status of this new U.S. 

territory presents a compelling opportunity for a comprehensive 

1965ee supra, note 189. The isolation of the Hawaiian 
islands eliminates conflicts that otherwise exist between 
adjacent states. The distance from the continental u.s. also 
presents a problem of overextension for federal management 
agencies, thereby providing an incentive to seek cooperation from 
the state. 
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re-examination of federal ocean policy and for reconsideration of 

the states' role in territorial sea management. These important 

policy matters should not continue to be accomplished in 

piecemeal fashion or by default, but in an integrated manner. As 

congress has already recognized in the CZMA, "the increasing and 

competing demands upon the lands and waters of our coastal zone 

... have resulted in '" permanent and adverse changes to 

ecological systems. ,,197 Mere consultative rights, which are 

often ignored anyway, do not prevent the coastal states from 

being subjected to the whims of the federal government. Although 

no single geographic definition will satisfy the needs of all 

coastal states, a new functional approach to resource management 

is needed. 

Introduction 

V. MANAGEMENT OF LIVING RESOURCES IN THE 
EXTENDED TERRITORIAL SEA 

Proper management of living resources in united States 

waters is clearly a matter of crucial importance. Nearly 90\ by 

weight and 70\ by value of our fishery resources are caught 

within 12 miles of the coast.1~ Technological advances over 

the years have improved the efficiency of the fishing industry, 

1W16 U.S.C. § 1452(1) (1988). 

198Keeney, Impact of Extended Territorial Sea on NOAA's 
Marine Resource Responsibilities, in Proceedings! National 
Conference on the States and an Extended Territorial Sea 
[hereinafter Proceedings] 73, 75 (Lauriston R. King and Amy 
Broussard, eds. 1987). 

, , 
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but have also decimated our finite and nonexpanding fishery 

resources. contrary to the guiding principles of prior fisheries 

management efforts, the collapse of some of our managed fisheries 

have taught us that we have no "under-utilized" species. 199 

Consequently, existing management theories must be restructured 

to incorporate higher conservation standards and encourage the 

development of enhancement programs. Any proposed alternative 

approach to living resource management must acknowledge present 

confusion regarding regulatory authority in the 3-12 nautical 

mile zone. 

Sources of Conflict. Past and Potential 

under "existing statutory arrangements, states have 

jurisdiction over the resources in the first three miles 

offshore,2oo but a state can effectively exercise jurisdiction 

beyond this area with federal acquiescence. 201 conversely, the 

federal government can preempt state authority in the territorial 

sea in exceptional cases involving fisheries found predominantly 

outside the territorial sea. This action has been taken only 

199squires, Existing and Potential Resources in Offshore 
Waters of the united States, in Proceedings, supra note 198, at 
27. 

200See ~ Fishery Conservation and Management Act, 16 
U. S.C. §§ 1801-1861 (1988); Submerged Lands Act, 43 U.S.C. 
§§ 1301-1315 (1988). 

201 See ~, Bundrandt, 546 P.2d 530 (Alaska, 1976); 
Skiriotes, 212 U.S. 69 (1941). See also, Ballweber « Hildreth, 
"summary of Fishery Management Implications oE the Territorial 
Sea Extension" (Draft for Comment, May 31, 1989). 
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twice since 1976,202 indicating that relations between the 

states and the federal government under the Magnuson Act have 

been generally successful. 203 

Problems Arising From Exclusive state Control 

Any proposed management alternative must be carefully 

considered as resolution of federal-state conflicts by granting 

coastal states control of the 12-nautical-mile territorial sea 

could create its own problems. The MFCMA Regional Councils are 

concerned that their authority ~ill be limited if states are 

granted jurisdiction over the three to 12 mile zone. Similarly, 

commercial fishers are afraid that states will use the extended 

coastal zone to exclude nonresident commercial fishers from state 

waters. Federal officials have warned that the grant of full 

fishery management authority to the states would prompt a return 

to interstate "beggar-thy-neighbor" squabbles. 204 Cooperati ve 

interstate management efforts prior to the MFCMA failed largely 

2D2See Ball, The States and the Territorial Sea, in 
Proceedings, supra note 198, at 11, citing the following two 
cases for the proposition that the line drawn on water at three 
miles is not an effective division between state and federal 
interests: 

1) Douglas v. Seacoast Products, Inc., 431 u.S. 265 
(1977) (a federal statute was found to prevent Virginia 
from enforcing certain of its fishing laws); and 

2) California v. Zook, 336 U.S. 72 5 (19 79) (holding 
that where there is a need for national uniformity, 
federal interests prevail; where there is a need for 
diversity and local approaches, then state interests 
should dominate). 

~3Keeney, supra note 198, at 75. 
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because each state sought to protect its own fishing industry at 

the expense of its neighbors. The clear danger is that narrow-

minded and uncoordinated management efforts could have a 

devastating impact on the operation of sound conservation programs. 

Problems Arising From Preemptive Federal Control 

The problems foreseen in the previous paragraph are not 

necessarily determinative. Leniency of the federal government 

has been a cause of major problems in the management of living 

resources. 205 The Baldridge cases2~ showed that as long as 

federal regulations allow the use of gear prohibited by state 

law, the state -will--be unable to -enforce its own prohibition 

unless actual use of prohibited gear _in state waters is observed. 

In Baldridge, a suit was brought by the state of Florida against 

the U.s. Department of Commerce seeking to prevent implementation 

of parts of the federal management plans addressing mackerel and 

grouper fisheries in the Gulf and Atlantic. Florida's claim was 

based on the fact that the federal plans were in direct conflict 

with Florida law (which prohibits the use of purse seines and 

fishtraps to take fish): therefore, the Department of Commerce 

was in direct violation of the consistency provisions of the 

CZMA. 207 The obstruction of preventive measures resulted in the 

collapse of the particular fishery involved in the Baldridge 

20SMCCOy, Observations on a Twelve-Mile state Fisheries 
Jurisdiction, in Proceedings, supra note 198, at 48. 

2~Id. at 47, originally filed as Florida v. Department of 
Commerce (cite not provided). 

~716 U.S.C. § 1456 (1988). 
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cases, dramatically illustrating the practical effect of 

divergent management approaches.2~ Clarification of the 

federal consistency requirement through the 1990 CZMA 

reauthorization2~ should reduce the likelihood of Baldridge­

type conflicts. 210 Amendments to federal statutes could remove 

some of the difficulties inherent in pre-emption by declaring 

that the federal law out to 12 miles is the same as the law that 

would apply within the adjacent state's territorial waters. An 

even better option would be to apply minimum federal standards to 

state and federal waters and allow the more restrictive state 

regulations to apply in federal waters as well. This approach 

would enable coastal states to manage their migratory resources 

more effectively; consistency would at least require federal 

prohibition of fishing gear prohibited by state law, effectively 

eliminating the ' problems encountered Baldridge. 

2~ccoy, supra note 205, at 47. 

209See supra note 8. 

210Another example of conflict between federal and state 
management of living resources involves the Tortugas Shrimp Bed 
off the coast of Florida. More permissive federal regulations 
allowing certain kinds of fishing gear that state regulations 
prohibit have hampered state law enforcement. state officers can 
only enforce state law when it can be shown that the offensive 
fishing gear was used in state waters because the less 
restrictive federal regulations justify mere possession (the 
fishers need only say that they are headed for federal or 
unregulated waters). Extension of Florida's jurisdiction to 12 
miles would resolve some of the existing confusion by narrowing 
(but not eliminating) the band of unregulated waters sandwiched 
between Florida territorial waters and the northwestern corner of 
the federal marine sanctuary boundary. A 12-mile limit would 
certainly be more uniform than the three and nine-mile limits 
currently in place. 
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The Legal Regime of High Seas Living Resource Management 

The conflicts discussed above do not reflect the norm for 

management of living ocean resources. For ~he most part, absence 

of federal regulatory efforts permits states to exercise 

jurisdiction beyond three miles from shore. This authority was 

established in Skiriotes v. Florida, 211 a case where the state 

prosecuted some of its citizens for violating Florida's 

prohibition on shrimping, despite the fact that the act was 

committed outside state waters. The united states Supreme Court 

found " . • no reason why the State of Florida may not likewise 

-govern ··the ·conduct of·-its- citizens upon the high seas with 

respect to matters which the State has a legitimate interest and 

where there is no conflict with acts of Congress. ,,212 Later, 

the Alaska Supreme court, in State v. Bundrant, 213 interpreted 

the outer cont.inental Shelf Lands Act (OCSLA) to create an 

intended distinction between the inorganic resources of the 

subsoil and seabed (principally oil), which were within the 

exclusive domain of the federal government, and the living marine 

resources, which were not affected by the act. 214 The court 

thus permitted the State of Alaska to regulate the taking of 

Alaskan King Crab beyond its territorial waters. 

The federal government typicallY acquiesces where a state 

211212 U.S. 69 (1941) . 

212ll;l • at 77. 

213546 P.2d 530 (Alaska, 1976) . 

214M. at 546. 
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has a legitimate stake in the specific resource involved and 

shows through the investment of money and talent that it is 

willing to manage the resource with some sophistication and care. 

For example, the Alaskan government in particular has made 

significant expenditures to regulate fishery resources. 215 As a 

result of these efforts, the interests of both the federal and 

state governments have been advanced through the state's salmon 

management and enhancement program. At the same time, the two 

governments have avoided rivalries regarding jurisdictional 

limits. Alaska also has had success regulating crabbing far 

beyond the - three "mile limit and into the high seas. 

Advantages of Increased state Control 

The state is the most logical administrator of these 

resources as the entity most directly affected by management 

efforts and closest to the resource. The federal government, 

however, maintains a significant role in negotiating treaties 

with foreign nations and by exercising primary responsibility for 

administration of the MFCMA. The impact on foreign relations 

must be considered in evaluating any proposal for altering 

fishing rights in the exclusive economic zone (EEZ). Although 

little foreign fishing occurs within 3 to 12 miles from shore, 

some important factors need to be weighed. Amendment of the 

MFCMA to prohibit foreign fishing throughout the extended 

territorial sea will destroy the potential for foreign-

215See infra, Section VI, notes 236-237 and accompanying 
text. 
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processing/domestic-harvesting joint ventures in the 3-12 mile 

zone. Additionally, the symbolic effect of further reducing the 

area within the U.S. EEZ in which foreign nationals may harvest 

surplus stock must also be considered. 216 

In the final analysis, however, the more compelling state 

interests predominate. The direct impact of management efforts 

on state lands, waters, and inhabitants, and the proximity to the 

area make the state the most logical administrator. The state 

has much greater interests at stake and is, therefore, more 

likely to enforce appropriate regulations. 

Modification of other living resource management regulations 

would be less controversial. An extension of state authority 

from three to 12 miles would be an effective way to promote the 

purposes of the Endangered Species Act,217 because state 

regulations are often more protective than their federal 

counterparts. Similarly, an extension of state jurisdiction 

could enhance the protection provided by the Marine Mammal' 

Protection Act,218 particularly if a renewed interest in the 

return of marine mammal management authority is pursued by states 

like Alaska, Oregon and California. 

The remaining living resource, highly migratory species, may 

also present a problem now that the federal government has 

216Ballweber & Hildreth, supra note 2 0 1. 

2171 6 U.S.C. §§ 1531-1543 (1988). See supra, notes 60 - 62 
and accompanying text. 

2181 6 U.S.C. §§ 1361-1407 (1988). See supra, section III(O). 
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changed its position; Congress recently amended the MFMCA to 

bring highly migratory species under its regulatory authority, 

effective January 1, 1992. 219 

Increased state control should be seriously considered, 

especially in light of the Department of Commerce's past 

determination that the issuance of uniform federal fishing 

regulations applicable beyond state territorial waters would not 

be appropriate. 220 The sUbstantial differences in both the 

kinds of fish caught" and the different fishing methods employed 

throughout the states221 undoubtedly present a significant 

challenge to federal regulatory efforts. Those states with the 

ability to manage living resources effectively should, therefore, 

be given the opportunity to adopt regulatory measures appropriate 

for their special circumstances. 

Conclusion 

Federal-state conflicts can be successfully addressed by 

applying minimum federal standards to state and federal waters 

while allowing more restrictive state regulations to extend into 

federal waters. In those states where the capacity, interest, 

and commitment necessary for efficient management of living 

res ources is apparent, there is no need to divide the territorial 

219Pub. L. No. 101-627, 104 stat. 4436 (1990), codified at 16 
U.S.C. § 1801(b)(1). 

220See Bund r a nt, 546 P.2d 530 (Alaska, 1976), citing to a 
19 7 4 r e p o rt by the Department of Commerce. 

221Van Dyke, Bennett, Storch, & Turbeville, The Legal Regime 
Governing Alaskan Salmon 40 (A Report to the University of Alaska 
Sea Grant Program, June 1988). 
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sea into two zones (0-3 and 3-12 nautical miles offshore) . 

These states will be able to implement ,management policies, 

carefully tailored to their own special needs and circumstances, 

through laws that are necessarily more stringent than the federal 

minimums. The arbitrariness of the three-mile limit, on the 

other hand, would be appropriate where a coastal state lacked the 

resources needed for designing and implementing rational 

management of the area. Minimum federal standards would protect 

fragile resources in the entire 12-mile zone without unduly 

infringing upon state sovereignty. Granting states authority in 

the entire territorial sea, to twelve miles, would eliminate many , 

of the conservation problems that have occurred in the past. At 

the same time, minimum federal standards would provide protection 

in those areas where the adjacent state is unable or unwilling to 

act, as well as insuring against exploitation of resources by 

greedy state fishing industries. 

VI. CONGRESSIONAL ALTERNATIVES FOR ADDRESSING OCEAN RESOURCE 

MANAGEMENT IN AN EXTENDED TERRITORIAL SEA 

Earlier sections of this paper identified constitutional and 

statutory ambiguities created by the President's Proclamation 

unilaterally extending the u.S . territorial sea. Investigation 

of these uncertainties revealed intergovernmental and interagency 

conflicts that will require important policy decisions. In 

formulating an appropriate management regime, the legislative 

branch must consider the following issues: equity, pol i tical 
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feasibility, management capability, technical merit, and 

administrati ve complexity. 222 

Under the heading of equitable considerations, it is 

important to note that 180,000 square miles of new "stateless" 

U.s. territory (approximately the size of Texas) was created by 

the Territorial Sea Proclamation. 2n Nearly all previous 

expansions of united States territory have led to statehood or 

incorporation into existing states. The five current exceptions 

are island communities that have local governments as authorized 

by Congress, either as a commonwealth (Commonwealth of the 

- NortHern Mariana "Islands ; - Commonwealth "of PUerto Rico) or a 
I 

territory (Guam, Virgin Islands, American Samoa). In only a few 

instances has federally acquired territory remained totally in 

federal hands. Midway, Johnston, and Wake Islands are 

administered by the Department of Defense; these sites are 

exceptional because they are quite small, resources are not being 

developed there, and they are of tremendous national security 

value. The uninhabited guano islands of Navassa, Swan, Howland, 

Baker and Jarvis can also be distinguished because of their 

relative isolation. These islands lack an obvious administrative 

222~, .!h£l., letter from Robert W. Knecht to Marc Hershman 
et al., regarding a Western States Territorial Sea Study, March 
11, 1989. 

2n~ Extension of the Territorial Sea: Hearings on H.R. 
1405 Before the Subcommittee on Oceanography and Great Lakes of 
the House Merchant Marine and Fisheries Committee, 101st Cong., 
1st Sess. 64, 65 (March 21, 1989) (Statement of Chris A. Shafer, 
Chairman, Coastal States · Organization) [hereinafter CSO 
Testimony] . 
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body other than the federal government; the same can be said for 

Palmyra and Kingman Reef. The extended territorial sea is very 

different from these situations. 

Several commentators have argued convincingly that control 

over the extended territorial sea is now a purely domestic 

question, despite the fact that national security interests 

prompted President Reagan to expand the u.s. territorial sea to 

twelve miles. 224 The extended territorial sea is undeniably 

linked to the adjacent coastal states. These states have direct 

and inherent interests in the management of adjacent seas. The 

impacts of ocean development affect these states on ecological, 

social, economic and political levels. Under the current 

regulatory scheme, the burdens of development appear to be 

falling disproportionately upon the coastal states. 

224Although the following two statements were made with 
regard to the 200-mile exclusive economic zone, they apply s 
fortiori to the extended territorial sea. 

In a study prepared by the Coastal states Organization, 
Coastal states and the u.s. Exclusive Economic Zone [hereinafter 
CSO Study) (April 1987), it was stated that the question of how 
to manage the resources of the EEZ is an internationally 
recognized sovereign (~ domestic) matter. "In terms of u.s. 
federal law, this is a fundamental change with potentially 
profound domestic consequences," Id. at 14. 

In Harlow & Grunwalt, Recognition of Hawaiian Jurisdiction 
and Control Over the Resources in its Exclusive Economic Zone: 
Challenge and opportunity (Report to the state of Hawaii, January 
1986 [hereinafter Harlow Report), the authors argue that the 
delinkage of the EEZ resource regime from other rights recognized 
in the international community has invalidated the premise upon 
which federal dominance was founded. 

Also, in Fitzgerald, The Tidelands controversy Revisited, 19 
ENV. L. 209, 253 (1988), it was noted that international 
considerations were irrelevant to the domestic purposes of the 
Submerged Lands Act. Resource management that does not conflict 
with the rights of other nations is, therefore, a wholly internal 
matter. 
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A proper consideration of political feasibility and 

administrative complexity must first acknowledge existing 

inadequacies in federal ocean management. Present inefficiencies 

in coastal and ocean management have produced conflicts that have 

delayed the orderly survey and development of promising ocean 

resources. According to Biliana Cicin-Sain and Robert Knecht, 

this growing intergovernmental complexity and conflict exists 

because priorities have not been established. 225 The polarized 

efforts of dev&lopment and conservation interest groups have 

created a disjointed approach to management that lacks both 

clearly articulated over-arching policies and coordination among 

the several agencies with planning and management 

responsibilities.~ The problem of clashing legal mandates was 

well-illustrated when local governments seeking to enforce air 

quality standards onshore under the Clean Air Act227 were unable 

to control air emissions from offshore oil and gas projects that 

are solely regulated by Interior under the OCSLA. 228 

225Cicin-Sain & Knecht, The Problem of Governance of U.S. 
Ocean Resources and the New Exclusive Economic Zone, 15 OCEAN 
DEV. & INT'L. L. 289, 301 (1985). 

22~oyes, united States of America Presidential Proclamation 
No. 5928: A 12-Mile Territorial Sea, 4 INT'L. J. ESTUARINE & 
COASTAL L. 142 (1989), citing Knecht, Cicin-Sain & Archer, infra 
note 228, para. 2. 

2V42 U.S.C. §§ 7401-7626 (1988). 

22843 U.S.C. §§ 1331-1357 (1988). See generally, Knecht, 
cicin-Sain & Archer, National Ocean Policy: A Window of 
Opportunity, 19 OCEAN DEV. & INT'L. L. 113, 122 (1988). The 
authors cite the Secretary of Commerce's Findings and Decisions 
in the Matter of the Appeal by Exxon Co., USA to the consistency 
objection by the California Coastal Commission to EXXON's 
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Knecht, Cicin-Sain, and Archer,2~ warn that undue delay, 

or outright failure to act, will prolo~g existing confusion and 

undermine the effectiveness of existing federal ocean law . 

Similarly, the American Bar Association's Law of the Sea 

committee presented a unified call for congressional action in 

order to ensure the orderly, uniform implementation of the 

territorial sea extension. no In other words, the state of 

national ocean policy requires that some form of change be 

implemented. The question is which of several approaches should 

be taken? 

The technical merit and management capability of the 

different proposals for ocean resource management are evaluated 

in the ~emainder o~ this paper. The political feasibility and 

administrative complexity of each approach are also addressed, 

where appropriate. 

A. Coastal State Control 

"It is neither feasible nor desirable for the national 

government to attempt to represent all of the public interests in 

ocean activities beyond the territorial sea."m This position, 

Proposed Development of the Santa Ynez Unit by Means of 
Deve lopment Option A (Februa ry 18, 1984). 

229I d. at 125. 

23°Law of the Sea Committee Newsletter: section of 
International Law and Practice, vol. 3, no. 2 (American Bar 
Association, Summer 1989). 

n'From a Policy Statement of the Coastal States, appended to 
CSO Testimony, supra note 224 . 
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adopted by the Coastal states Organization (CSO), is tied 

directly to its interpretation of the following Executive Order 

on Federalism issued by President Reagan: "In the absence of 

clear constitutional or statutory authority, the presumption of 

sovereignty should rest with the individual states. 

Uncertainties regarding the legitimate authority of the national 

government should be resolved against regulation at the national 

level. ,,232 Although the CSO tempered its recommendation to 

include the possibility of an equal federal-state partnership, it 

implicitly considered primary state control to be the way to 

govern the extended territorial sea for the broadest and best 

public good . 233 

The demonstrated competence of coastal states in managing 

both living and nonliving resources in the adjoining ocean 

justifies extension of state authority to 12 miles . In its 

testimony to Congress, the CSO provided a lengthy account of the 

coastal states' wide-ranging experience in ocean resource 

management.~ The testimony mentioned several areas of 

232CSO Testimony, supra note 224, at 73, referring to 
Executive Order No. 12612 (October 26, 1987). 

233I!;!. at 14. 

234M. at 11-12: 

[A]ll states bordering the territorial sea have 
statutes governing mineral exploration and mining on 
state lands .... Ten states are currently participating 
with the Interior Department in joint federal-state 
task forces •... The Governors of American Samoa, Guam, 
the Commonwealth of Northern Marianas Islands and 
Hawaii have completed an assessment of the importance 
of the resources in the 200 mile Exclusive Economic 
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demonstrated coastal state ability, including ocean mining, 

Zone (EEZ) off their shores, and are in the process of 
establishing an EEZ Coordinating Council. For the last 
twelve years the coastal states have cooperated with 
the federal government and the private sector 
[under] the Magnuson Fishery and Conservation and 
Management Act. 

Some coastal states have long-standing laws for 
the development of oil and gas resources within their 
coastal and territorial waters, ... long-standing 
expertise in a variety of pollution programs, ... 
coastal or ocean sanctuary programs, ••• [29] States, 
and possibly 30 by next year, have federally approved 
coastal zone management programs. Historic shipwrecks 
have been managed by many coastal states for years, and 
under the Historic Shipwreck Act of 1988 all coastal 
States are now managing these "national treasures." 

---------- -- ----- - Several states- have- developed s-pecific ocean 
resource policy or management initiatives. For 
example, North Carolina in 1984 completed a 
comprehensive ocean policy analysis, and is presently 
preparing a report on the economic feasibility of 
mining phosphorate deposits •••• oregon is in the midst 
of preparing an ocean resources management plan ...• 
Hawaii has legislatively authorized ... implementation 
of an updated Ocean Resources Management Plan ••• , has 
also initiated a program to evaluate potential impacts 
of marine mining industry, and has prepared an 
environmental impact statement on ocean mining for the 
recovery of cobalt-rich manganese crusts off its 
shores. Legislation is pending ' in the legislatures of 
Alaska and California to inventory ocean resources and 
establish state ocean Management programs. 

Since entering the Union the Great Lakes States 
have had exclusive management authority over extensive 
areas of water and submerged lands, and the aquatic 
resources found there ..• the shortest State 
territorial water boundary is 21 miles offshore of 
Pennsylvania in Lake Erie ... Michigan ... manages 
resources out, in some locations, more than 72 miles 
... [and] alone owns 37,500 square miles of submerged 
lands. 

Thus from the perspective of Great Lakes States, 
States can and have managed aquatic resources very 
successfully over areas extending far beyond 12 miles. 
Further, we have done so in concert with a foreign 
country ... the international institutions created by 
the Great Lakes States and Canada are testimony to our 
ability to manage our own resources. 
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fisheries management, joint federal-state task forces, pollution 

control, sanctuary programs, and coastal zone management. 

U[F]rom the perspective of Great Lakes states, states can and 

have managed aquatic resources very successfully over areas 

extending far beyond 12 miles. u2.35 

Suzanne Iudicello testified before the House Committee on 

Oceanography and Great Lakes that the state of Alaska has 

demonstrated particular competence in balancing the goals of 

protection, conservation, and utilization through joint efforts 

with the U.S. State Department to reduce foreign interception of 

salmon; through exclusive management of shelf commercial 

rockfish, king and tanner crab, and troll salmon in federal 

waters (spending ten times the outlay of the federal government 

in the management of its regional fisheries); and through 

accumulated negotiation experience with other states and foreign 

nations with regard to anadromous species.~ Further testimony 

indicated that the management capability of the Alaskan 

government has also been superior to that of the federal 

government in some instances. The Alaskan government has issued 

nine active and 200 prospective ocean mining leases off the 

Alaskan coast; the federal government has not issued any. The 

Alaskan government also has a two-to-three year waiting period 

Z~Extension of the Territorial Sea: Hearings on H.R. 1405 
Before the House Committee on Oceanography and Great Lakes of the 
House Merchant Marine and Fisheries Committee, 101st Cong., 1st 
Sess. 82, 85 (March 21, 1989) (Statement by Suzanne Iudicello, 
Associate Director for Fisheries and the Environment for Alaska). 
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for a predictable and consistent leasing schedule, while it takes 

five years for an oil and gas lease sale to be issued in the 3-12 

mile zone. In addition to reducing administrative complexity (to 

the benefit of oil companies), Alaskan management incorporates 

better environmental protection of the area. with regard to oil 

and gas development, "Alaska can more efficiently and competently 

manage this resource in the three to 12 mile zone than can the 

federal government. ,,237 

Alaska also cites, through Iudicello, the sound policy 

behind the 1953 Submerged Lands Act grant, stating that state 

ownership of- the extended territorial sea is equally valid. 

Furthermore, unified jurisdiction and ownership of the 0-12 mile 

- zone makes sense for the coherent ex~rcise of police power. 

otherwise enforcement can be complicated by the cross-purposes of 

federal and state agencies. To avoid the problems of interstate 

squabbles, where each state seeks to protect its own resources at 

the expense of other states, minimum federal standards could be 

developed. If these standards were also required to be 

consistent with state law, enforcement would be greatly 

enhanced. Z38 

B. Coastal States As Equal Managing Partners 

2~~ McCoy, Observations on a TWelve-Mile State Fisheries 
Jurisdiction, in proceedings. National Conference on the States 
and an Extended Territorial Sea 46 (Lauriston R. King and Amy 
Broussard, eds., Texas A&M Sea Grant College Program, 1987). 
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As noted above, many coastal states have been willing to 

devote money and talent to ocean resource management; the success 

of their efforts illustrates that some states are quite competent 

to manage the vast resources of an extended territorial sea. The 

variation in need among the coastal states, however, might 

warrant legislation providing for optional participation by 

states in the planning and management of the 3-12 mile zone. 239 

optional participation by a state that has demonstrated ocean 

management capacity would be consistent with the principles of 

the Coastal Zone Management Act. For coastal states like Hawaii, 

Alaska, Oregon, Washington, Louisiana, and Texas, and for 

territories like American Samoa and Guam, the existence of 

important resources and interests highlights the need to develop 

a management program. Coastal states with few resources or uses 

of immediate interest, however, may not have a compelling need 

for altering the present arrangements. 

Governor John Waihee of Hawaii has stated his belief that 

the two portions of the territorial sea should be part of an 

integrated management process that is guided by a single 

comprehensive set of coastal policies. A necessary element of 

state control would be the elimination of the existing regime's 

2390cean Issues: Hearings on Reauthorization of the Coastal 
Zone Management Act, Hard Mineral Resources in the Excl u sive 
Economic Zone, fisheries Issues, and Extension of the Territorial 
Sea Before the House Committee on Merchant Marine and fisher i es, 
101st Cong., 2nd Session 86, 92 (Honolulu, January 8, 1990) 
(Statement of John Waihee, Governor, State of Hawaii) 
[hereinafter Waihee Statement) . 
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arbitrary (three mile) jurisdictional boundaries. 240 Waihee 

reports several examples of Hawaii's leadership role in 

integrating ocean development to support th~ state's position: 

the existing local partnership between the state and its 

counties, an agreement signed with the Secretary of Interior 

initiating the nation's first joint federal-state management 

program regarding mineral resources in the EEZ, and the 

cooperation between state/federal governments and the private 

sector in the development of ocean science and technology at the 

Natural Energy Laboratory on the Island of Hawaii. 241 

On equitable grounds, - the people of -Hawaii feel that 

culturally, historically, and economically, the ocean is theirs 

to value, respect, and nurture. National security and 

international navigational interests are recognized, but these 

interests are consistent with Hawaii's legitimate concerns: the 

proper stewardship of renewable resources, a fair return on the 

use of the ocean and its resources, the regulation of ocean 

activities to protect public health and welfare, and planning for 

future use of ocean resources and the growth of Hawaii's 

economy. 242 There is no need to bind security and navigation to 

other interests in the ocean which can be more effectively 

managed by the state that is most directly affected by them. In 

any event, "without effective local participation in the 

240 I d. at 92. 

241 Id. at 89. 

242I d. at 88. 
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decision-making process, no amount of 'national interest' 

justification is likely to overcome local opposition. ,,243 

Other studies indicate that participation is not an 

impossible goal. A study of federal consistency under the 

CZMA244 noted that the requirement of federal-state cooperation 

in coastal management has resulted in states concurring with 97% 

of all federal consistency applications. 245 The figures 

presented provide reason to be optimistic about the potential for 

increased federal-state cooperation. Ncnetheless, the authors 

concluded that the consistency requirement "should not be viewed 

- as aejeneral bromide for dealing- with -the fragmentation of 

management authority," but rather as a modest experiment in 

mandating interagency and intergovernmental coordination.2~ 

The approach should be seen simply as leading to more specific 

analysis of the conditions and techniques that result in genuine 

collaboration. 

criticism by the federal government of undue administrative 

complexity and inconvenience, created by increased state 

participation, will be outweighed by the environmentally sound 

decisions that result from increased review. The interactions 

243Knecht, The Coastal states and the U.S. Exclusive Economic 
Zone 15 (CSO, Washington, D.C. 1987). 

244Lowry , Jarman, & Maehara, Federal-State Coooeration in 
Coastal Management: An Assessment of the Federal Consistency 
Provision of the Coastal Zone Management Act (Draft), forthcoming 
in OCEAN AND SHORELINE MANAGEMENT. 

245r d. at 38. 

246r d. at 39. 
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between coastal states and their adjacent oceans clearly demand a 

prominent state role in management of the extended territorial 

sea. Governor Waihee of Hawaii suggests the creation of a 

"federal ocean resources council" consisting of the key ocean 

agencies, such as the National Oceanic and Atmospheric 

Association, the Environmental Protection Agency, the Department 

of Interior, and the Department of Defense. 247 The council 

would be convened by NOAA as needed to assist states in the 

development of management programs for the extended territorial 

sea. The operation of this council would improve coordination at 

the federal level, the lack of which has made it difficult for 

states to work with the federal government on ocean and coastal 

- matters in the past. 

In the Coastal states organization study mentioned 

previously, the Deepwater Ports Act248 and the Ocean Thermal 

Energy Act249 are cited as setting the precedent for shared 

decision-making. 250 The concept of "shore-linked" impacts of 

ocean development provides the basis for gauging the roles of the 

state and federal governments in ocean management. In the past, 

the interests of the states and local communities have usually 

been projected from the shoreland s e award, and terminated 

arbitrarily at the boundary of sta te ocean waters. A more 

247Wa ihee Statement, supra note 239, at 93. 

24B33 U.S.C. §§ 1501-24 (1988). 

2494 2 U.S.C. §§ 9101-67 (1988). 

250CSO Study, supra note 224, para. 2, at 20. 
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appropriate approach, however, is to start from the location of 

the activities and project the effects and impacts shoreward to 

the state coastal zone and shorelands. Long-term commitments for 

the exclusive use of ocean space, and the resultant long-term 

commitment of the shores ide support facilities require the 

concurrent approval of both the federal government and the 

involved coastal states. 251 

C. Regional Management 

A modified alternative to federal-state cooperation is the 

formation of new, and the expansion of existing, regional 

management schemes. A blue-ribbon panel review of the MFCMA 

resulted in a recommendation that cooperative management through 

regional councils be retained, but proposed separate fishery 

conservation and allocation determinations. 252 Under the 

modified scheme, conservation determinations would be made by 

NOAA and allocation decisions by the regional councils. By 

counteracting the administration's refusal to share decision­

making authority with coastal states, increased participation 

would significantly reduce tension between the federal government 

and the states. The policy stalemate in oil and gas development 

might have been avoided if the coastal states were given greater 

authori ty. 253 

Z51Id. at 21-

252Knecht, Cicin-Sain & Archer, supra note 228, at 126. 

253Id. at 125-26. 
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Efforts to implement regional cooperation should be 

carefully formulated to avoid compounding the already fragmented 

ocean management regime. Information sharing and coordination 
..... 

must be promoted. In attempting to balance national and regional 

interests, including the costs and benefits of ocean activities, 
• 

the management framework should also have the capability of 

ranking specific uses and resources when necessary. 254 

D. Multiple-Use Approach 

The complex nature of the ocean as an interdependent 

ecological sy~tem provides much of the reasoning behind a third 

alternative, multiple-use management. The multiple use approach 

requires the establishment of clear legislative guidelines, 

possibly even priorities, to govern ocean management. For 

example, Oregon has crafted an integrated regime for nearshore 

ocean management that includes legislatively-set priorities, 

favoring living over nonliving marine resources in cases where 

multiple use conflicts occur. 255 possibilities on the national 

level include creation of a multiple-use federal oceans agency 

254Cicin-sain & Knecht, supra note 225, at 315. See 
Alexander & Hanson, Regionalizing Exclusive Economic Zone 
Management, in Proceedings of Oceans. 1984 (Marine Technology 
Society, 1984), and Gather, A Public Authority to Manage the 
Atlantic Outer continental Shelf, 2 COASTAL ZONE MANAGEMENT 
JOURNAL 59-64 (1975) for other versions of the regional approach. 

255Knecht, cicin-Sain & Archer, supra note 228, at 133, 
citing Good & Hildreth, Nearshore Ocean Management in Oregon 
(Oregon Department of Land, Conservation and Management, draft 
1986) • 
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(or federal regional commissions) for ocean management.~ This 

entity would have plenary authority analogous to that of the 

Corps of Engi~eers in the Coastal Decision Framework. 257 It 

would provide the forum for integrating the preferences of many 

special purpose age,ncies and interests. 258 

Ocean resources and processes are highly fluid, mobile, and 

intertwine over great distances. It is clear that a mismatch 

currently exists between the realities of the ocean system and 

the government's sectoral approach to its management. Instances 

of split or shared" authority persist. For example, the 

Department of the Interior has jurisdiction over sea turtles 

while on land, but NOAA has jurisdiction over them in the 

ocean.~9 Because many of the most important ocean activities 

traverse or impact all three jurisdictions (local, state and 

federal governments), complexity is added to the planning and 

management of these activities. Furthermore, the benefits and 

costs of ocean resources exploitation frequently fall 

256Cicin-Sain & Knecht, supra note 225, at 312, Table 2. 

257The structure of the coastal decision framework involves 
decisionmaking at all three levels of government and involves 
multiple agencies within each level. certain agencies have 
primary power over certain aspects of a decision, but only a 
secondary role in other aspects of the decision. The Army Corps 
of Engineers provides the balance of power as the ultimate 
decision authority. Over the years, the coastal decision process 
has developed norms to guide decisions based on Constitutional, 
public trust and environmental principles reflecting the 
prevalent societal values of the times. 

25SHershman, The Coastal Decision Making Framework as a Model 
for Ocean Management, in proceedings, supra note 198, at 92, 99 • 

.. 259Cicin-sain "& Knecht, supra note 225, at 299. 
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disproportionately on different jurisdictions, exacerbating 

inter-jurisdictional frictions.2~ 

, 

The lack of a plenary law for ocean de~ision-making creates 

an organizational vacuum in the ocean arena. An important policy 

objective should be to fill this vacuum; the Corps of Engineers' 

public interest review process is the best model we have. 261 

The Corps of Engineers has general jurisdiction over coastal 

waters, and reviews all discharges of dredged or filled 

materials.2~ The public interest review process requires 

consideration of diverse factors, applying a balancing test to 

assure that the benefits of a proposed action outweigh the 

foreseeable detriments. The process is open to all public and 

private organizations and individuals. By law the Corps must 

integrate the objectives of a wide range of federal and state 

laws.2~ The Corps acts as a clearinghouse to ensure that 

conflicts are identified and resolved among the real parties in 

interest, requiring participants to try to resolve their 

differences through negotiation and project modification. 2M 

The mutual education and trading of information often facilitates 

trade-offs or at least the establishment of guidelines for 

2~Knecht, Cicin-Sain & Archer, supra note 228, at 134. 

261Hershman, supra note 258, at 96. 

262Power, The Fox in the Chicken Coop: The Regulatory Program 
of the u.s. Army Corps of Engineers, 63 VA. L. REV. 503, 547 
(1977) • 

263Hershman, supra note 258, ~t 94-95. 

2MCicin-Sain & Knecht, supra note 225, at 302-05. 
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addressing problems that may arise in the future. ' A general and 

flexible system will allow regional experimentation and trial and 

error that will lead to a system that arises out of real 

decisions and real circumstances. 265 

In addition tq the problems of split and shared authority, 

numerous other faults in the present ocean management system can 

be recited. Examination of consequences to proposed ocean uses 

is biased toward protection or development depending upon the 

particular law in question. Decisionmakers have few 

opportunities to debate overall priorities or to make trade-off 

decisions. No one has jurisdiction over conflicts among 

differen~ sectors (~, controversies surrounding the santa 

Barbara Channel, the Beaufort Sea, and the Georges Bank). 

Litigation addresses only actual rather than potential conflict, 

often excludes crucial viewpoints because of narrowly defined 

rules of evidence, and involves damaging delays. Decisionmakers 

are not encouraged to conduct advanced ocean planning. And 

finally, the difficulty of estimating the impact of long-range 

activities often leads to the preclusion of some uses and species 

from the ocean management regime.2~ 

In addition to the need to address organizational defects, 

the United states needs to understand better the interactions 

between marine ecosystems and the impacts of certain ocean 

activities, and also of the cumulative impacts resulting from 

265Hershman, supra note 258, at 96. 

2~Cicin-sain & Knecht, supra note 225, at 302-305. 
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multiple ocean uses. At the very least, appropriations should be 

made to support the pursuit of such kn~wledge. Meanwhile, to 

minimize the uncertainty caused by the comp~exity of ocean 

processes, operationally-linked monitoring programs could be used 

for new and existing ocean uses. After performing baseline 

studies, agreement should be reached among the potentially 

affected interests on thresholds that trigger pre-agreed changes 

in the operation of an activity. This approach would eliminate 

the problems caused by the inflexibility inherent in earlier 

goverIllDental management procedures. 267 

The multiple-use approach will not be easy to implement and 

will take time to become fully operational. It has been 

recommended, therefore, that realistic field testing of regional 

approaches (discussed supra) might serve as a stepping stone 

toward the greater goal of multiple-use ocean management.2~ 

This approach may not reduce complexity in ocean management, but 

it may reflect all that we can expect in a pluralistic society 

and under a federalist system of government, where democratic 

principles prevail. 269 

E. Revenue Sharing 

Another way to placate coastal state opposition to federal 

management of the extended territorial sea is to share the 

267CSO Study, supra note 224, para. 2, at 21-

2~Cicin-Sain & Knecht, supra note 225, at 315. 

269Hershman, supra note 258, at 99. 
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revenues obtained from resource exploitation in the area. A 

proposal by Richard Littleton calls for sharing with all 50 

states. 270 Reallocation of resources would not change 

fundamental federal-state rights and duties, and a consequential 

increase of ocean a¥areness will necessarily result in better 

monitoring of oil and gas production. This approach would 

provide an immediate and more concrete mechanism for organizing 

the coastal zone than an abstract framework for future federal-

state cooperation. Establishing a single decisionmaker out to 12 
-

miles could directly resolve some federal-state tensions, while 

reducing the intensity of other disputes by moving the focus of 

tension 12 miles from shore. 

In general, the states are clearly capable of managing the 

area. Extended management is practiced by the Great Lakes 

states, Alaska, Florida, Texas, and Puerto Rico. Active state 

participation in the administration of the oceans, coupled with a 

positive program to mobilize coastal states' industrial bases--

which facilitates the recovery and processing of offshore 

resources--could provide the basis for equitable federal-state 

sharing of revenues. 271 Hawaii's Governor John Waihee has 

advocated a 50/50 division between the federal government and the 

adjacent state for oil and gas development as well as hard 

minerals. 2n The fundamental role of the coastal state in such 

270See Littleton, supra note 195 and accompanying text. 

271Harlow Report, supra note 224, para. 3, at 9l. 

2nWa ihee statement, supra note 239, at 94. 
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an arrangement would be to provide a cost-effective and 

reasonably flexible regulatory scheme that reduces the multiple 

permit burden. to a minimum. zn This reducti~n in administrative 

complexity alone might be enough to rally the support of industry 

and allow the states to present a unified proposal for , 

congressional action. 

F. statutory Modification and other Action 

The National Governors Association and western Governors -

have issued resolutions suggesting that Congress mandate that 

each federal ocean agency analyze the legislation governing its 

programs and make a determination as to the extent to which this 

legislation should be interpreted to extend to the 12-nautical­

mile limit of the territorial sea. Z74 Congress could then 

either accept and confirm executive branch interpretations or 

modify the particular pieces of legislation to conform to 

Congressional intentions. See also section III of this paper 

entitled "A Survey of Statutes Referring to the Territorial Sea" 

for suggested modifications. 

Other issues identifiedzn as topics requiring attention 

include the removal of gaps in the regulatory schemes involving 

hard minerals and ocean incineration; providing for the 

znHarlow Report, supra note 224, para. 3, at 96. 

Z74Waihee Statement, supra note 239. 

2nCicin-Sain & Knecht, supra note 225, generally; ' and 
Knecht, Cicin-Sain & Archer, supra note 228, generally. 
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identification of potential conflict; establishment of NOAA as an 

independent agency; amendment of the OCSLA to provide greater 

protection for marine and coastal resources and uses; and the 

incorporation -of conflict resolution, negotiation and joint 

planning procedures. ' , 

Conclusion 

The resolution of intergovernmental and interagency 

conflicts is crucial to the goal of efficient management of ocean 

resources. Although our understanding of ocean processes is 

still far from complete, it is clear that our first generation 

approach to management has become overloaded. The Territorial 

Sea Proclamation provides a compelling opportunity to address the 

need for reform. Equitable considerations require that the 

federal government share with the states the decision-making 

authority it has assumed in the extended territorial sea. 

The possible approaches to improving our national ocean 

management effort presented in this paper are as follows: 

(A) increase state control to 12 miles--state ownership 

would be subject only to the federal navigational servitude and 

for the constitutional purposes of commerce, navigation, national 

defense, and international affairs; 

(B) create a partnership between the federal government and 

the willing and capable coastal states; 

(C) promote regional cooperative management schemes--

analogous to the MFCMA regional councils; 

85 



· (D) pursue a multiple use approach--where competinq values 

are balanced by a federal oceans aqency with plenary authority 

over U.S. waters; 

(E,) ~evelop a revenue-sharinq sche~e in which federal 

dominion would be maintained and the states would be placated 

with a secure source of funds; and 

(F) modify statutes individually, but comprehensively. 

The individual policy approaches listed above are not meant 

to be exhaustive, nor mutually exclusive. They are 

recommendations to be considered in formulatinq an appropriate 

response to the territorial sea extension. Until some 

comprehensive action of this sort is taken, the potential for 

development of this important area will never be achieved. 
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Dear Mr. Chairman: 

United States Department of Stale 

WiuhingulR. D.C. 20520 

-~r:: ,.. . .... r ,... 
'-'-' -.j . :. .:::~ 

Thank you for t he opportunity to comment on H. R. 536, the 
·Coastal States Extension Ac t of 1991". The bill would amend 
the Submerged Lands Act to extend the seaward boundaries of 
coastal States from three nautical miles (or three marine 
leagues for certain Gulf coast boundaries) to twelve nautical 
miles . The bill would also allow states to grant mineral 
leases in these extended areas, with the caveat that eXisting 
Federal leases within the 12 nauti cal mile area would be 
excluded from State jurisdiction until they expire or are 
cancelled. 

H.R. 536 proposes sweeping changes to established 
Federal/State boundaries and authorities with far-reaching 
financial, energy and national security ramifica~ions. By 
amending the Submerged Lands Act, the bill also would extend 
direct State control for coastal zone management purposes from 
three geographical miles (and in certain cases, 3 marine 
leagues) to 12 nautical miles. Furthermore, the bill would 
adversely affect the balance of Federal and State interests 
established by Congress in the Magnuson Fishery Conservation 
and Management Act. 

Enactment of this bill would upset currently existing and 
carefully balanced Federal/State responsibilities for resource 
management . In addition, H.R . 536 would significally reduce 
federal revenue; therefore it is subject to the pay-as-you-go 
requirement of the Omnibus Budget Reconciliation Act of 1990. 
That is, if a bill results in an increase in the deficit that 
is not fully offset, it must trigger a sequester. For these 
reasons, the Administration strongly opposes this legislation. 

The Honorable 
walter B. Jones, 

Chairman, 
Committee on Merchant Marine and Fisheries, 

House of Representatives . 



-2-

The Administration's concerns with H.R. 536 are contained 
in an enclosure to this letter. 

The Office of Manag ement and Budget advises that there is 
no objection to submission of this report to the Congress fro~ 
the standpoint of the Administration ' s program. 

Enclosure: 
As stated. 

cerely, 

'---H .... a ... neUt'\.~M~ 
Assistant Sec~ry 
Legislative Affairs 

.\ 
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-Coastal States EXtension Act of 1991-

Presidential Proclamation No. 5928, extending the United States 
territorial sea to twelve nautical miles for international 
purposes, did not alter the existing domestic law allocation of 
responsibility for marine resources between the Federal 
government and the coastal States: The Administration does not 
support such a reallocation. The Administration considers it 
most appropriate that management of resources located outside 
State seaward boundaries continue to be managed for the benefit 
of the Nation as a whole , consistent with uniform policies and 
objectives expressed in existing legislation. Federal policies 
also recognize the legitimate interest of coastal States in 
Federally-regulated activities which have an effect on 
resources of the coastal States. 

The Submerged Lands Act ("SLA") conveys to States title to and 
ownership of lands beneath na~igable waters within their 
boundaries, as well as the natural resources within such lands 
and waters and the right to manage these lands and resources. 
(43 U.S . C. 1311.) Section 3 of H.R. 536 amends the SLA to 
extend the seaward boundaries of coastal States from 3 miles 
(or three marine leagues) to twelve nautical miles. 

Areas of Maior ConcerD 

Oil and Gas Besourc~Losses and Financial Implications 

The bill proposes to redistribute the rights to off shore- oil, 
gas, and other minerals in areas up to 12 nautical miles 
offshore . Most coastal States currently retain these rights 
only in areas within 3 _ ge~9r~phical miles from shore (except 
for Texas and the western portion or-Florid~where the present 
State seaward boundary is 9 nautical miles). 

If H.R. 536 were enacted. it would reduce Federal government 
revenues in the short-term and more significantly over the . 
long-term. For example, assuming that only unleased resources 
would be subject to a change in ownership, it is estimated 
that, in the aggregate, H.B. 536 would transfer approximately 
25 percent of the unleased oil resources on the Outer 
Continental Shelf (OCS) (2-4 billion barrels) and 20 percent of 
the unleased natural gas resources on the OCS (9-18 trillion 
cubic feet) from Federal to State ownership. These resources 
are estimated to generate $2-4 billion in cash bonuses and 
$8-16 billion in royalties to the Federal Treasury and have a 
gross market value of $58-116 billion. 
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Regarding short-term budgetary impacts throuqh 1995, it would 
be difficult to estimate the extent ~o which this legislation, 
if enacted, could affect upcoming OCS lease sales scheduled for 
this time frame since the Department of the Interior is still 
in the process of developing an OCS S-year program for 
1992-1997. However, based on tentative lease sales scheduled 
for the 1992-1995 time frame (as reflected in the August 1991 
proposed OCS 5 Year Program), revenue losses of $30-45 million 
a year may be expected during this time frame from foregone 
bonuses. 

This reflects the numerous sales scheduled for the Gulf at 
Mexico and Alaska regions during the next five years, and many 
of their most prospective areas lie 3 to 12 miles offshore. 
Any revenue losses resulting from States assuming ownership of 
Federal property scheduled for lease sales during the time 
frame covered by the Omnibus Budget Reconciliation Act of 1990 
must be offset, consistent with the terms of the Act or a 
sequester must be triggered. 

Beyond 1995 the revenue loss to the federal government will 
continue and perhaps even increase. As current federal leases 
expire throughout the OCS in the expanded state zone, under 
H.R. 536. these leases would not be eligible for further 
leasing by the federal government, but by an individual state. 
thus denying the federal government additional revenues. 

It is important to remember that the majority of revenues from 
OCS oil and gas leasing activities are currently a source of 
revenue to the ~ntire Nation since they are depo~ited into the 
General Fund of the United States Treasury. A significant 
portion of these revenues have been, and will continue to be. 
derived from leaSing and ' operations within 12 nautical miles 
from shore. 

Therefore. the benefits that accrue to the Nation as a whole 
will diminish if the jurisdiction of States over coastal areas 
is extended as proposed by H.R. 536. While several coastal 
states would directly benefit from this change, the majority of 
States would be adversely affected by the proposed transfer of 
jurisdiction since the total amount of OCS revenues deposited 
into the General Treasury would be greatly reduced. As a 
result. Federal grants and loans utilized by non-coastal States 
and local governments to help provide an array of services 
could be reduced, thus further constraining State government 
services. 

Special funds that receive a portion of the OCS revenues will 
be adversely affected by H.R. 536. For example. approxima~ely 
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85 percent of the Land and Water Conservation Fund is derived 
from OCS revenues. This fund is utilized by all States and. so 
far. the fund has received more than $13 billion. Of this 
total, approximately $11 billion has com~ from monies received 
from oes activities. In addition, the Historic 
Preservation Fund. whiCh also benefits all States. receives all 
its monies from oes revenues. 

Finally. it is also important to remember that coastal States 
already enjoy direct monetary benefits from OCS leasing and 
development. Section 8(9) of the oes Lands Act gives coastal 
States 27 percent of all revenues generated from tracts in the 
first 3 miles of Federal waters adjacent to their coasts. In 
addition. the Administration has proposed legislation to 
Congress to provide impact assistance to coastal States and 
corr~unities located near federal offshore natural gas and oil 
operations. The bill would set the level of assistance at a 
rate of 12.5 percent of new royalties. Half of each state's 
share would go to the state government and the remainder would 
be distributed among eligible counties, parishes, or boroughs. 

~ational Energy Production Implications 

The Administration's "National Energy Strategy· recognizes the 
important role which the OCS program can play in hwlping to 
meet the Nation's energy needs in an environmentally 
responsible manner, Since the early 1950's the OCS has 
supplied over 87 trillion cubic feet of natural gas and 8.5 
billion barrels of oil. Currently. the OCS supplies nearly 11 
percent of the Nation'S domestic oil production and over 24 
percent of its domestic gas production. The National Energy 
Strategy envisions that the OCS. and 1n particular its natural 
gas resources. will continue to playa major role in our 
domestic energy profile well into the early ·part -of the 
21st century. 

However, extending State jurisdiction out to 12 nautical miles 
could jeopardize attainment of the goals envisioned in the 
"National Energy Strategy." First and foremost. many coastal 
States have demonstrated an unwillingness to permit energy 
exploration, development and production off their coasts (bo~h 
within areas under their current jurisdiction as well as oes 
areas adjacent to their coasts). Transferring these resources 
to States is unlikely to increase their willingness to develcp 
the resource. In all likelihood. extending State jurisdict i on 
will further restrict the Nation's ability to reduce our 
dependence on foreign oil. Thus, H.R. 536 would result in a 
loss of valuable energy resources to the Nation as a whole. 
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In addition, if the legislation is enacted oes leasing and 
development could be significantly limited seaward of the areas 
of extended State jurisdiction since, in certain areas such as 
California, Washington and Oregon, the outer Continental Shelf 
is narrow and drops off steeply in nearshore areas. Therefore. 
any State-imposed prohibitions on energy activity within 12 
nautical miles could likewise i mpose severe economic or 
technological limitations with respect to developing areas 
outside extended Sta t e boundaries. For this reason. this 
legislation has the potential to negatively i mpact energy 
exploration and production on other parts of the oes as well as 
the area proposed for extension of State boundaries. 

National Security Implications 

The national security interests of the United States are 
closely associated with its energy supplies. Legislation whiCh 
diminishes our Nation'S capability to produce domestic energy 
supplies. such as H.R. 536, will have both direct and indirect 
ramifications on our national security interests as well. 

In addition. our Nation's national security interest in OCS oil 
and gas resources is recognized in the OCS Lands Act. This 
careful balancing ot expeditious development with environmental 
protection helps ensure access to domestic supplies of energy 
and, thus, increases our national security. However, if H. R. 
536 were enacted. this balance would. instead. be replaced by a 
myriad of State- decisions-which _do not ~ ta~e .int~ account the 
national interest. 

~erlapping state and Federal Jurisdictions 

As H.R. 536 is written. current federal oes leases within the 
expanded state zone would not be affected by the legislation 
until the lease expires or is cancelled. However, areas within 
the zone which are not currently under lease can potentially be 
leased, drilled, and developed under the laws and regulations 
of the adjacent state. Such an arrangement would set up a -
patchwork of producing leases in the zone governed by either 
federal or state laws and regulations. Such an arrangement 
could create a great deal of confusion. for both the government 
entities and the operating companies. 

Submerged Lands Ac~ (SLh) Implications 

H.R. 536 would amend the SLA to extend the seaward boundar i es 
of coastal states from three miles (or three marine leagues f~r 
certain Gulf coast boundaries> to twelve nautical miles. 
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Several other statutes also would be affected by H.R. 536 as 
well by this extension. because the SLA line is used in these 
statutes as a demarcation line in allocation of primary 
management responsibility between the Federal government and 
the coastal states. The Administration is strongly opposed to 
any alteration of that existing balance. 

Coastal Zone Management Act (CZMh) Implications 

The appropriate balance between Federal and State interes t s in 
management of ocean resources located beyond three miles (or 
three marine leagues) of our Nation's coasts was reaffirmed by 
Congress. for purposes of the coastal zone management program. 
in the Coastal Zone Act Reauthorization Amendments of 1990. 
(Po L. 101-50S). As part of those amendments. Congress 
specifically addressed the issue of the sea~ard boundary of a 
State's coastal zone by amending the term ·coastal zone" to 
drop the reference to the term "territorial sea" and. instead. 
to include a specific reference to the SLA. By deliberately 
tying State seaward boundaries to the SLA. the Congress 
reaffirmed its intent that State seaward boundaries were to be 
limited to 3 geographical miles or 3 marine leagues for coastal 
zone management purposes. The Administration believes the 
intent of Congress is clear on this issue and strongly opposes 
language that would modify that intent. 

Finally, a comment of a technical nature. The definition of 
"coastal zone- in Section 4(c)(2) should be changed to conform 
with the most recent definition of the term which is found in 
P.L. 101-50S (Coastal Zone Reauthorization Amendments). 

Magnuson Fishery Conservation and Management Act Implications 

H.R. 536 adversely affects the balance of Federal and State 
interests in fisheries management established by Congress in 
the Magnuson Fishery Conservation and Management Act (16 U.S.C. 
lSOl-18S2, ·Magnuson Act"). The Magnuson Act is a better . 
vehicle for elfective. cooperative conservation of fishery 
resources. and fair and equitable treatment of users. than 1S 

an expansion of management by fragmented jurisdictions - wi~h 
differing objectives and priorities - lacking established 
mechanisms to ensure balanced interjurisdictional deciSion 
making and effective enforcement. 

Generally speaking. the inner boundary of Federal fishery 
jurisdiction. as defined in the Magnuson Act. is the seaward 
boundary of States as established by the SLA. Passage of H.R. 
536 would thus have the effect of extending coastal States 
fisheries jurisdiction to twelve miles from the coastline. and 
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correspondingly reducing the area of competence under the 
Magnuson Act. Some of the major anticipated impacts are 
outlined below: 

1. pecrease in fishery resources managed under Fishery 
~anagement Plans. Enactment of H.R. 536 would increase to 
approximately two-thirds the portion of the U.S. c ommercial 
harvest (both finfish and shellf.ish. excluding tuna in 
international waters) taken in state waters. both in terms of 
pounds and value. Of the 32 fishe~ies managed under fishery 
management plans, 30 are interjurisdictional fisheries whose 
species migrate either between waters of two or more States, or 
between State and Federal jurisdictions. If State waters 
extended to twelve miles, approximately 19 of these fisheries 
(all interjurisdictional) would be conducted predominantly in 
State waters. 

With such a significant portion of the fishery resources of the 
Nation coming under the purview of the coastal States, the 
Administration anticipates a significant decrease in activities 
under the Magnuson Act, and consequent derogation of the Act's 
objectives of coordinated conservation and management, 
including associated research. No alternative mechanism is 
provided to assure common goals and coordinated participation 
by all affected governmental entities in the conservation and 
management of interjurisdictional fisheries. 

2. Inconsistency with the principles of the Magnuson Act. One 
of the guiding standards of the Magnuson Act, by which all 
management plans are judged, is that an individual stock of 
fish shall be managed as a unit throughout its range. 
Enactment of the legislation would likely hurt efforts by State 
and Federa 1 management · programs" co sat-isfy- this management ­
principle as prescribed by Congress. States have been able to 
work cooperatively to manage fishery resources in some cases, 
However. there are numerous instances in which an inability to 
agree on a unified management program for conservation has 
caused management measures to be unenforceable and has led to . 
adverse consequences for the resource. 

Some States, for example, have failed to enact cooperative 
management programs for the bluefish fishery, resulting in an 
ineffective program and a possible withdrawal of the bluefish 
management plan. In New England, failure of the States to 
adopt compatible legislation caused withdrawal of the herring 
management plan. and the current reluctance of States to adopt 
compatible measures is causing the American lobster plan to be 
less effective. There are also many instances in which Federal 
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closure of waters, in areas under its jurisdiction, have not 
been matched by closure in State waters, leading to 
incompatible management efforts and a heightened potential for 
overfishing. An extension of State jurisdiction would further 
erode management of the Nation's valuable fisheries resources 
and would result in increased pressure on many stocks which are 
already in a weakened position. 

3. Potential loss of effectiveness of Fishery Management 
~uncils. The Fishery Management Councils established by the 
Magnuson Act function to assure that the concerns of all States 
and other parties interested in a particular fishery (including 
recreational and commercial users from various States. as well 
as conservation. industry and other interests) have a 
meaningful opportunity to participate in the development of 
fishery management plans. It is likely that a significant 
decrease in management activity under the Magnuson Act will 
adversely affect the effectiveness of the Fishery Management 
Councils. Again, alternative interstate mechanisms to assure 
broad participation, and a balanced approach to consensual 
management objectives, are not now available but would be 
necessary given the provisions of the bill. 

4. Adverse impacts on joint venture activities. The Magnuson 
Act prohibits directed foreign fishing, processing and other 
foreign fishing support activities, including those in support 
of joint venture operations, within state boundaries. There is 
an exception for certain operations approved by a governor in 
the internal waters of a State. 

Extending State waters to twelve miles would cause a reduction 
in joint venture operations because foreign joint venture 
vessels would be prohibited in the 3 to l2-mile zone (as well 
the 0 to 3-mile zone), and U.S. catcher vessels would have a 
great deal of difficulty delivering to foreign processors 
outside the l2-~ile line. Because many joint venture catching 
vessels do not have the capaci~y to bring the net on board. the 
extension to 12 miles would often require the net to be to~ed 
several miles before being transferred to the foreign vessel. 
This towing would result in severe damage to the fish. and is 
likely to make them unusable. While the number of joint 
ventures has decreased in the past several years, the effect of 
the inefficient situation would be a severe loss of income to 
any U.S. fleets operating in a joint venture. The extension 
may also cause an increase in foreign applications to State 
governors for internal waters joint ventures, with potential 
implications for national security interests. 
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Critical Issues Not Addressed in H.B. 53~ 

In addition to our major concerns with the proposed bill. there 
are several attendant issues relative to extending State 
boundaries which are not addressed in the legislation. These 
are as follows: 

o The jurisdiction. responsibilities. and authorities of 
Federal agencies ~ tied to the SLA would not be changed 
by the proposed bill. The U.S. Army Corps of Engineers. 
U.S. Coast Guard. National Marine Fisheries Service. and 
the U.S. Fish and Wildlife Service all have responsibility 
tor managing certain resources or activities offshore. 
Consequently, extending State boundaries could increase the 
potential for conflict with these other authorities. thus 
complicating rather than simplifying the management of 
offshore resources. 

o The proposed bill is silent concerning current section 8(g) 
of the OCS Land Act. Absent modification of section 8(g). 
it appears an additional 3 mile zone could be created 
seaward of 12 nautical miles with all the attendant 
historical problems revisited. In addition, this bill as 
proposed does not address the effects of section 8(g) on 
existing leases within 12 nautical miles that are currently 
considered 8{g) leases and which are providing ' the benefit 
of 27 percent reVenue sharing with the adjacent State. 
Further, the offshore extension of State jurisdictional 
boundaries out to 12 nautical miles will likely result in 
lateral seaward boundary disputes between Louisiana, 
Mississippi and Alabama since the proposed legislation 
fails to provide a mechanism for the settling of such 
disputes. 

o Section 6004 of the Oil Pollution Act of 1990 (P.L. 
101-380) charged th~ Secretary of the Department of the 
Interior with the responsibility to prevent. through 
cooperative development of Federal/State leases, the 
harmful effects of competitive production of hydrocarbons 
from common hydrocarbon-bearing areas. H.R. 536 makes 
complying with this requirement more difficult by allowin~ 
e~isting Federal leases within the 12 nautical mile area t~ 
potentially coexist adjacent to. or in close proximity :0. 
any new State leases. 

Other Statutes. 

Other statutes which would be affected by H.R. 536 include 
Title III of the Marine Protection. Research and Sanctuaries 
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Act (16 U.S.C. 1431-1445; MPRSA) and the Abandoned Shipwreck 
Act of 1987 (43 U.S.C. 2101 et ~eg.). Both of these statutes 
use the SLA line as the boundary between State and Federal 
jurisdiction. The effect on the MPRSA would be to increase the 
complexity of management of those marine sanctuaries whose 
boundaries include waters between 3 and 12 miles . , There is 
also the possibility that new designations which include areas 
between three and t welve miles could be precluded, as to those 
areas, by exercise of a Gover no r's "veto· under the Act. 
Similarly, title to abandoned sh i pwrecks in the areT between 
three and twelve mil e s would be transferred to the State, 
raising concerns about differing State and Federal objectives 
with regard to shipwrecks loc ated in marine sanctuaries. 

Strait of Juan de Fuca 

The question of the extent of the waters of the State of 
Washington in Puget Sound and the Strait of Juan de Fuca has 
been the subject of inquiry from the Government of Canada. 
Section 3 of this draft legislation would appear to eliminate 
any claim the State of Washington may have to ownership of the 
waters and seabed of the Strait of Juan de Fuca and Puget Sound 
between the outer limit of the U.S. territorial sea and the 
international boundary with Canada. 
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AMERICAN FACTORY 
TRAWLEl{ ASSOCIATION .- -~. ----_.- - ~ -- .. --------*--------

Tho Honor~h'A W~ltar B. Jones 
Chairman 

January 30, lS1U 

Committee on Karchant Marine and Fisherie~ 
1334 LOngwOrth House orr ice Bldg. 
Washington, DC 20515 

RE: H.B. 3842. Extending tba u.s. Tarritorial $oa 

Dear Chairman Jones: 

The Amarican Factory Trawler Association (AFTA) submits the 
following comments on H.R. 3842, a bill extendin9 the U.5. 
territorial SQa from throo to tT,lelve miles. AFTA il'l /\ trade 
association cOMPrised or sirteen member companieB operating U.5. 
fishing vessels that catch and/or proccss fich in the North Pacific 
and off tho West Coast. 

The provioionc of H.R. 38~~ aftacting coastwise trade laws are 
of primary concern to AFTA. Under current law, only coastwisK­
qualitied vessels are permitted to engage in the transport of 
marchandioe between any points in the U.S. The territorial PlP-/\ 15 

jMllld~d In the definition or points 1n the U.S. The legiSlation 
extends the application of coastwise laws from vessel activities 
occurring within three miloc to thOSQ within tWQlve miles. 

Some tisherlu~ activities tall within the scope of co~etwiGc 
trade. For Qxample, it a fish processing vessel operating within 
~hrae mlle~, i& receivino fish trom a harvesting vea»el, processing 
that catch, and landing it in Q U.S. port, then the processing 
vessal must be coastwise-qualified. If that activity occurs beyond 
the three-m1le limit, coastwise laws do nu~ apply. 

Va,.s.l. docWllent .. d for u.s. fi~hAr;es "are not necessarily 
coastwi6e-qualified. Indeed, lUany aeu /lot. The U.S.-citizen 
ownership requirements nre more rcotriotivc for vassal,. qualifying 
for coastwise privilp.gA~, than tor those engaged in u.s. risheries. 
Also, a U.S.-built vessel that at any time carried II foreign 
documentation permanently loses it. eligibility to particip~te 1n 
U.S. coastwise trade, bUt 1s not barred rrom acqulrlny u.S. 
flsher1es documentation. Finally, prior to passage of the 
Commeroial Fishing InduI:try vQssel Ant.i-RAfli\gging Act: of 1987, 
fish processing and tenc1er vessels could be built overseas and 
fishing vessels re- built in foreign ohipyardc without a 10,.,. of 

1735 New Yarl A .... N.W . • Sui •• m. Washing"",. DC 20006 
~kphon.: 202-662-8l11 • Fe><: 202,7J7,~O~S 



The Honorable Walter D. Jones 
January 30, 1992 
Paqa 2 

u.s. fishing privilege.. A n~b~r of vassals are nqrandta~eredn 
under t.he Ant.i-Retla; .. in .. Act !lOll ~u/ltinue to engage in fisheries 
in the U.S. Nona of thase vassel., hova"ar, ~aat coaatvise 
eligibility atandftrd~. 

OWners of tiohing voccels without coastwiG~ privilA9A~ made 
theae invl;lst.'II",ntR ftnt.lclpal:ing that their business activities might 
~ limited within three miles. H.n. J842 extondc the prohibition 
on carta in fi"hing activiti .. ,; nut. t.o twelve miles. This change 
wOUld be disruptive, and possibly calamilvus, since a great deel of 
fishing activity occurs within thro~ to twelve miles offshore. 

AlTA appreciates the opportunity to bring this matter to the 
Committee'. attention and to submit these commant. for the record. 
We al.o appreciate the Commit.t.aa's willingness to wor~ with us to 
ensure that. H.R. 3642 po~es no hardship on the at-sea proceesin9 
sector of the U.S. fishing indu~try. Thank you. 

sincerely, 

~/~ flmttJ 

J(1 GillDore 
Wa5hington RepresentAtive 
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Before the 
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Extension of the United States Territorial Sea and Contiguous Zone 

And Related Issues 

The Coastal States Organization is a non-profit, nonpartisan 
representative association of the Govennors of the 35 
coastal States, Commonwealths and Territories. Estab­
lished in 1970, CSO serves as a forum for debate, review 
and assessment of ocean and coastal management 
practices, problems and progress. 

The Westem Govemors' Association is an independent 
nonpartisan organization of the Governors from 17 westem 
states, two Pacific territories and a commonwealth. WGA 
assists these Governors in developing strategies for tackling 
long-tenm issues facing the West as well as the region's 
immediate needs. 



Statement 

of the 

COASTAL STATES ORGANIZATION 

and the 
WESTERN GOVERNORS' ASSOCIATION 

Before the 
House Merchant Marine and Fisheries Committee 

February 4, 1992 

Extension of the United States Territorial Sea and Contiguous Zor,e 
And Related Issues 

The Coastal States Organization and the Western Governors' Association welcomes the 

opportunity to address this Committee on the topic of the extending the U.S. Territorial Sea and 

Contiguous Zone, as well as H.R. 3842, the Territorial Sea and Contigl;l0us Zone Extension and 

Enforcement Act of 1991. The extension of the U.S. Territorial Sea by President Reagan's 

Proclamation #5928 for international purposes only raised fundamental questions of law and policy 

to the U.S. Congress. We believe it is fully appropriate for Congress to now legislatively affirm the 

domestic interests in this newly annexed territory. 

State Interest 

Coastal States, because of their proximity to, and reliance upon, the sea, and the extent to 

which development of these coastal and marine (esources will affect their economy and 

environment, have direct and inherent rights and responsibilities pertaining to the protection, 

-- 1 --



conservation and development of the living and non-living coastal and marine resources. We 

believe that it is neither feasible nor desirable for the national government to attempt to represent 

all of the public interests in ocean activities within the territorial sea. As general purpose 

governments, the coastal States are directly responsible for acting on behalf of the ocean interests 

of their citizens, and the citizens of the country as a whole. The present statutorily created dividing 

line between State and federal jurisdiction in the ocean -- the three mile seaward limit of the 

territorial sea -- depicts only the current division in the management authority over the ocean 

resources. The coastal States' interests, rights and responsibilities extend well beyond this 

statutorily created, yet arbitrary, limit 

Coastal States possess many years of expertise and experience in the management of coastal 

and offshore resources, whether they be oil and gas, sand and gravel, hard minerals, fisheries, 

water quality or other resources. Through their federally-approved coastal management programs, 

the coastal States have a mUltiple-use management regime in place. On the other hand, the single­

resource management approach now employed by the federal government has generated conflicts 

rather than resolving them. 

State Goals 

Both the Coastal States Organization (CSO) and the Western Governors' Association (WGA) 

have addressed the legal and policy questions raised by the extension of the territorial sea out to 

12 miles. Together, the CSO and WGA have clearly framed the reasons why coastal States seek 

extension of management authority, if not seaward boundaries, out to 12 nautical miles. 
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The WGA has adopted as its primary goal that the Submerged Lands Act should be amended 

'to incorporate the new ocean territory into state and territorial boundaries."1 This position is based 

upon the recognition that "the history, tradition, and legal foundations of our nation as a 

confederation of sovereign states requires that this new territory, like virtually all earlier new territory, 

ultimately be incorporated into state, commonwealth, and territorial governments." Further, as a 

matter of equity and fairness, the western governors believe that "jurisdiction and management 

control over the new territory should accrue to the governmental entities most directly exposed to 

the risk of inappropriate development or accident in the new area -- i.e., the adjacent coastal states, 

commonwealths, and territories.'z 

The Coastal States Organization takes the position that the States should be the primary 

managers of the resources within the extended 12 mile territorial sea, exactly as they are today in 

the 3 mile territorial sea This position is based upon the recognition 'of historical precedence, the 

coastal States' interests, rights and expertise in the management of these offshore resources, and 

constitutional principles. 03 At a minimum, csa holds that the States 'should be eql,Jal managing 

partners over these resources.,,4 The WGA also believes that, at a minimum, a series of short-term 

studies, joint interim State-Federal management arrangements, requests for information or data, 

or other actions" must be taken that can reasonably be expected to lead to an amendment of the 

Submerged Lands Act in the foreseeable future. 

The csa and WGA have reviewed H.R. 3842 and existing law in light of our policy pOSitions. 
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H.R. 3842: Questions and Concerns 

1. H.R. 3842 IS APPROPRIATE, BUT NOT FULLY ADEQUATE. 

The Coastal States Organization has previously pointed out that throughout the 50 titles of the 

United States Code, the term "territorial sea" is used over 70 times.5 Notably, however, to our best 

knowledge, only twice is this term defined as a 3 mile zone: in the Comprehensive Environmental 

Resources Compensation and Liability Act (CERCLA), 42 U.S.C. §9601 (30), and the Clean Water 

Act, 33 U.S.C. §1362(8). In all other usages of the term no definition is provided. Thus, each time 

that the term is used, any person operating under, or relying upon, such legislation since 

Proclamation NQ5928 is confronted with the interpretational question: What is meant, a 3 mile or 12 

mile territorial sea? Further, the term "territorial sea' in turn defines other terms used throughout 

the U.S. Code, such as "high seas,' 'navigable waters,' 'continental shelf,' 'waters of the United 

States," and "in the United States." The federal tax code alone uses the phrase "in the United 

States" over 2,000 times.s It is obviously in the interest of good government for Congress to ~ct 

to clarify this situation and avoid the interpretational problems that will undoubtedly continue to 

arise. 

For this reason, the WGA and eso view H.R. 3842 as an entirely appropriate measure. H.R. 

3842 would begin to eliminate the confusing patchwork of federal laws that pertain to the territorial 

sea. But we believe that it does not go far enough in addressing all of the pertinent federal 

legislation, especially those of primary interest to the coastal States. 
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2. IMPORTANT FEDERAL LAWS REMAIN UNADDRESSED. 

Without considering the question of whether State seaward boundaries should be extended, we 

note that several key pieces of federal legislation remain unaddressed by H.R. 3842. These are 

the Clean Water Act, the Coastal Zone Management Act, the Clean Air Act, C.E.R.C.L.A., as well 

as the entire U.S. Tax Code (titie 26, U.S. C.). Two of these statutes are the only two that 

specifically define the term "territorial sea" as meaning 3 miles from the coastline.7 Thus, if H.R. 

3842 were signed into law, confusion would continue to occur because every pertinent federal law 

except the Clean Water Act and C.E.R.C.L.A. would be understood to refer to a 12 mile territorial 

sea Because these important federal statutes are not addressed by HR 3842, problems of 

interpretation will continue to exist HR 3842 does not fully resolve this interpretational problem. 

3. H.R. 3842 DOES NOT ADDRESS THE COASTAL STATES' KEY CONCERNS. 

Both the Coastal States Organization and the Western Governors' Association recognize that 

the coastal States' key concerns are with the preservation, conservation, and management of 

coastal and marine resources.8 As provided in WGA Resolution Ng 91-022, the coastal States have 

strong interest in extending their seaward boundary. But, in addition to the other four statutes 

listed immediately above, H.R. 3842 does not address the Submerged Lands Act nor the Outer 

Continental Shelf Lands Act H.R. 3842 falls far short of the goals of the WGA and CSO. 

-- 5 --



Background & Discussion 

1. ROUGH ESTIMATES OF FUTURE FEDERAL OIL AND GAS REVENUES IN THE 3 TO 12 MILE BELT 

Preliminary, rough, and unverifiable estimates from the Department of the Interior suggest that 

about 25% of unleased offshore oil resources (2 - 4 billion barrels) and 20% of unleased offshore 

gas resources (9-18 trillion ft3) exist with in 3 to 12 miles offshore. These oil and gas resources 

represent, again according to these unpublished estimates, between SS8 billion and $116 billion 

in market value. Extrapolating these figures, the Department of the Interior estimates that between 

$2 billion and S4 billion of cash bonuses, and sa billion to $16 billion in royalties would be lost from 

the Federal treasury if the States' seaward boundary were extended from 3 to 12 miles.9 

These preliminary figures certainly merit additional verification. But assuming they are 

reasonably sound, it appears that the total future revenues that would be lost to the federal treasury 

would total somewhere between $10 billion and $20 billion. Because these estimates were not 

derived for any fixed time-period into the future, but rather were open-ended, it is difficult to 

determine how much of a loss this would be for any individual year. If the time period under 

consideration were greater than 20 years, these estimates suggest that the loss would average less 

than S1 billion per year. 

The point has been raised that because of these losses to the federal treasury, it would not be 

possible to amend the Submerged Lands Act because of the current federal budget agreement 

We question, however, whether these alleged lost federal revenues would even be covered by the 

budget agreement. Even assuming they are, the budget agreement only pertains to the next three 

fiscal years. What exactly would be the total amount of lost federal revenue over the next three 

years? 

-- 6 --



Assuming even further that these preliminary estimates demonstrate that it is infeasible to extend 

the States' seaward boundaries out to 12 miles because of the federal deficit and current budget 

agreement, the policy questions remain unanswered. The issue of whether the coastal States' 

seaward boundaries should be extended to 12 miles is one that encompasses much more than 

budgetary concerns. 

2. STATE OCEAN RESOURCE MANAGEMENT AUTHORITY MUST BE EXTENDED 

Possible federal budget concerns do not alter the position of CSO and WGA that the coastal 

States ' should be the primary managers of the resources within the newly extended 12 mile 

territorial sea, exactly as they are today in the 3 mile territorial sea. Federal budget concerns 

pertaining to offshore oil and gas revenues should not act to bar coastal State management 

authority over other resources being extended out to 12 miles. 

Interim Steps 

If, however, budgetary concerns make it impossible to address all pertainent federal legislation 

and coastal State concerns, a series of interim steps can nonetheless be taken. A new federal law 

could be enacted that would delegate to coastal States certain management authorities over living 

and non-living resources within the extended 12 mile territorial sea. Models currently exist in the 

Clean Water Act, the Endangered Species Act, the Coastal Zone Management Act and the Marine 

Mammal Protection Act whereby management authority is delegated to the State. After managing 

the resources successfully for a set length of time, the legislation could provide for a transition from 
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management authority to full ownership out to 12 miles for State desiring to own out to 12 miles. 

This could be accomplished by taking the following steps: 

1. Establish a voluntary regime for extended State regu latory and management authority out 

to 12 miles. 

2. Design the voluntary extended regulatory regime after existing federal resource management 

legislation. 

3. Provide federal grants upon the federal approval of coastal State "extended resource 

management plans' to be matched with State funds at 80/20 for the first year, dropping to 

SO/50 over a course of years. 

Several coastal States are discussing the prospects of pilot projects that would authorize them 

to develop model joint management programs to address one or more resource concerns within 

the 12 mile extended territorial sea. 

3 . FURTHER POLICY REVIEW? 

At the same time, we recognize that many policy questions may need to be addressed further 

when considering extending State ocean resource management authority out 12 nautical miles. 

The issue of extending the territorial sea has been previously addressed by Congress. In the 

100th Congress, a bill was introduced that would have created a National Ocean Policy 

Commission charged with proposing to the President and the Congress a comprehensive national 
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oceans policy associated with extending the territorial sea out 12 nautical miles.'o This 

commission was charged with delivering its report within 2 years, and was authorized to spend S2 

million. Subsequent legislation that was introduced would have established a Territorial Sea 

Commission, with a similar mandate. Both of these commissions would have consisted of 

members appointed by the President from a pool of nominees selected by the leaders of Congress. 

Both measures failed to get passed by Congress. 

H.R. 3842 calls for a "study of the adequacy of existing Federal and State laws for the 

management of living and nonliving resources within the territorial sea of the United States between 

3 and 12 nautical miles· offshore.' 1 This study, to be conducted by the National Seagrant College 

Program, would address the "adequacy of existing Federal and State laws for the management of 

living and nonliving resources within the territorial sea of the United States between 3 and 12 

nautical miles."'2 The study would be funded with $100,000. 

Although we could support the concept of such a study, we believe the lack of participation in 

the study by coastal State representatives, and the insufficiency of funding, are severe 

shortcomings of the study as provided in H.R. 3842. Further, it is not clear that the scope of the 

study -- Federal and State resource management laws for living and nonliving resources -- would 

even include the Submerged Lands Act. The Submerged Lands Act certainly vests the States with 

regulatory and management authority, but is a "quiet title" act, not a resource management act. 

Any study should clearly include the question of amending the Submerged Lands Act within its 

mandate. 
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Conclusion 

The Coastal States Organization and the Western Governors' Association clearly recognize that, 

because of their proximity to, and re liance upon, the sea, and t!"e extent to which development of 

these coastal and marine resources will affect their economy and environment, the coastal States 

have direct and inherent rights, responsibilities and interests pertaining to the protection, 

conservation and development of the living and non-living coastal and marine resources. None c: 

these inherent rights, responsibilities or interests are addressed by HR 3842. 

The WGA and CSO view H.R. 3842 as an entirely appropriate measure. H.R. 3842 would begin 

to eliminate the confusing patchwork of federal laws that pertain to the territorial sea. But we 

believe that it does not go far enough in addressing all of the pertinent federal legislation, espeCially 

those of primary interest to the coastal States. Nor do we believe that budget concerns pertaining 

to federal offshore oil and gas revenues should act to bar coastal State management authority over 

other resources being extended out to 12 miles. 

If, however, budgetary concerns make it impossible to address all pertainent federal legislation 

and coastal State concerns, a series of interim steps can nonetheless be taken. A new federal law 

could be enacted that would delegate to coastal States certain management authorities over living 

and non-living resources within the extended 12 mile territorial sea. Policy questions raised by 

extending State management authority out 12 nuatical miles certainly should be studied further. 

We believe, however, that the lack of participation in the study by coastal State representatives, and 

the insufficiency of funding. are severe shortcomings of the study as provided in H.R. 3842. 

We appreciate the opportunity to submit our remarks for the record. We look forward to 

working with the Committee on legislation that addresses the concerns of the coastal States. 
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