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TEXTILE PROTECTIOMISM LEGISLATION

INTRODUCTION:

Protectionist measures aimed at the textile manufacturing industry have been
and most Tikely will be acted upon by the lawmakers in Washington, D.C. The
Democratic Teadership of the 100th Congress has identified that the passage
of protectionist legisiation will be one of its priorities. Guam and the
other U.S. territories could be negatively impacted by such protectionist
measures as the territories were identified as "foreign” in the 1983 and 1985
proposed textile protectionist legislation. The "“foreign" designation will
result in Guam receiving less favorable trade treatment than those accorded

to Canada, the European Economic Community or the Carribean nations.

BACKGROUND OF PROPOSED LEGISLATIONS:

The 1983 proposed textile protectionist legislation pursued a policy of

broad import-relief of global quotas on textile imports. Commerce Secretary
Malcolm Baldridge, however, contrary to a previous agreement, threw his support
for the textile industry's original demands to impose a new import-licensing
system and to tighten the entry of specific products from Hong Kong, Taiwan,
and South Korea. The 1983 legislation fell through as opponents negotiated

an exemption for smaller low-wage countries from import-tightening and making
temporary holds on imports a matter of discretion. A criticism of the 1983
legislation was that it was biased against Asian textile producers and

favored European and Carribean textile producers. Proponents of the 1983

textile protectionist legislation were two prominent Republican Senators

from textile-producing states: Strom Thurmond of South Carolina and Jesse

Helms of North Carolina.

In 1984 the U.S. Customs clamped down on apparel imports due to complaints
made by the U.S. textile industry about import quota abuses. The alleged

abuses were by producers in Asia, Central America, and the Carribean.



As a result of these complaints, Customs revised its rules to accept under a
country's textile quotas only products wholly made in that country or
"substantially transformed" from material imported from elsewhere. As a result,
retailers have become "Creative Marco Polo's", seeking new suppliers in other
countries where apparel exports are just developing and have not been imposed

with quotas.

The second major thrust for textile protectionism legislation occurred in 1985.
Congressmen from textile-producing states put together an import-quota biil

that slashed current import levels, especially for major foreign textile
manufacturers such as Hong Kong and South Korea. The 1985 legislation

(H.R. 1562 and S. 680) garnered 283 co-sponsors in the House and 53 in the Senate.
(While the legislation was passed, it was vetoed by the President and Congress

was not able to override the veto}. The restrictions contained in the legislation
did not apply to the European Economic Community or Canada. In addition, a
special dispensation was afforded to Mexico, countries eligible for designation

as a beneficiary under the Carribean Basin Initiative and for countries with a

Tow Tevel of 1984 textile exports to the U.S.

CURRENT STATUS IN THE REGION:

Currently, Guam's textiles are entering the U.S. through a Hong Kong visa
waiver. This waiver permits 160,000 dozen sweaters made on Guam to enter the U.S.
without counting against Hong Kong's quota. This arrangement is a result of

the Multi-Fiber Agreement of 1974 which were renegotiated during July 1985.

The CNMI 1is currently pursuing legal relief through the Courts arguing that
Headnote 3(a) allows for the admission of substantially transformed articles
from the territories to the U.S. and thus no quota should be placed. The

U.S. Courts of Appeals for the Federal Circuit has held that Head Note 3(a)

pertains only to tariffs and has nothing to do with quotas. Moreover, the



Court has held that Congress gave to the Executive Branch the right to
establish quotas. As a result of the Court's decision, CNMI is appealing to
the Supreme Court. The CNMI has, through its attorneys, requested Guam to join
in the suit. It is Tikely that CNMI will approach Guam on this subject and
request our active support. Based upon the legal briefs and the Court's
opinion which were provided to Guam, it appears that this is not the best

avenue to pursue in order for Guam to obtain relief.

Hawaii faces a similar situation with textile protectionism legislation as its
apparel industry depends on imported textiles from the Orient. The unique print
that Hawaii uses in its islandwear apparel industry is not sufficiently

available from domestic textiie mills.

CONCERNS:

The proposed Textile and Trade Enforcement Act of 1985 would have affected Guam
and the U.S. Territories negatively as they were defined as foreign countries
and, thus, they would have received less favorable treatment than Canada,

the European Economic Community or beneficiaries of the Carribean Basin
Initiative. The Pacific Territories should not be classified as major exporting
countries however, due to their low levels of textile exports into the U.S.

As a result, Guam's low-level of imports do not make Guam, or the Pacific

territories, a threat to the U.S. textile industry.

RECOMMENDED ACTION:

Hawaii is a member of the Pacific Basin Development Council along with Guam,
the Commonwealth of the Northern Mariana Islands and American Samoa. Together,

we should seek to form a coalition with representatives of California and



Washington (states which appear to be sympathetic) and approach the pro-
protectionist supporters, specifically those representatives of textile-producing
states such as North Carolina, South Carolina, and Georgia, to persuade their
support to exclude Guam and the U.S. territories from their protectionist measures
by considering the territories "domestic" rather than "foreign" in trade

relations with the U.S.



Source:

Note:

Expect trade bill to be
tough, Demeos assert

BAL HARBOUR, Fla. (AP) — Demo-
cratic leaders of Congress premised to
the AFL-CIO on Monday that they wouid

| gass a tough, import-restricting trade
ill that President Reagan was almost
certain to veto.
‘ House Majority Leader Thomas Fo-
ley, D-Wash., and Senate Majority
| Leader Robert C. Byrd, D-W.Va., told
lthe labor federation's 33-member ex-
ecutive council to start mustering
1grass-roots support from 128 million
union members for overriding a veto,
* I'm confident we're going to have a
piece of legisiation on the president’s
' desk by midsummer,” Byrd told repor-
!

ters after he and Foley spent two hours
behind clesed doors with the umien
lleaders, who are meeting here this
week. “We will need and profit by
, labor’s input.”

The federation, meanwhile, made it
clear to the Democratic leaders that it
would oppose any bill that does not
require Japan. Tarwan and South Korea--

to reduce their trade surpluses with the
United States and set fixed yearly
targets for them to do it. Reagan has
opposed such an approach.

“Frankly, our attitude 1s that any bill
that the president doesn’t veto is not
worth passing,” said Morton Bahr,
president of the 515,000-member Com-
munication Workers of America. “Qur
objective now is working towards the
type of bill that almost insures a veto
and then work towards getting Congress
to overrideit ™

AFL-CIO President Lane Kirkiand
called a hill written by Senate Finance
Committee Chairman Lloyd Bentsen,
D-Texas, *‘a box with no contents. ™

“We cannot and will not support
purely cosmetic legisiation,” Kirkland
said of Bentsen's bill, which emphasizes
U.S. industries improving their compe-
titiveness with no new restrictions on
imports. "I won't be a party to that sort

of fraud. ?'DN 2//8’/31-'}',

Pacific Daily News February 18,1987

While this article does not directly relate to textile
protectionary legislation, it does give a good sense of

what Congress's attitude is toward protectionary legislation

in general.






BRIEFING PAPER: HEADNOTE 3(a)

General Headnote 3(a) of the Tariff Schedules of the Unlted States sets forth
the general condlitlicns of a trade preference accorded by the U.S. to Its Insular
possesslons, providing duty-free entry Into the U.5. Customs Terrltory {(or
wlthdg:awal from warehouse) of goods that quallfy as belng produced In these
possesslons. Belng a U.S. flag territory outslde of U.S. Customs' jurisdictlon,

Guan qualifles for this preference.

In {ts simplest terms, Headnote 3(a) (Hn3(a)) allows duty-free entry of all
articles which are wholly the growth or product of Guam, or manufactured or
produced wholly from the growth or products of Guam, the other insu]ar
possessions, or the Unlted States. In other words, anything produced In Guam
strictly from materials orlglnat‘.ln? In the U.S5. and/or 1ts possesslions can enter
the U.S. with no tariff chargecgl. Unfortunately, because of Its geographlc
location and virtual lack of primary resources, this simplest approach to Hn3(a)
rarely applies to Guam. Rather «than shipping Its own primary products to the
U.S., Guam has hlstorically Imported materials and component parts froem forelgn
natlons for processing and/or assembly before shlpment., This practices has led

Guam Into the more corplex conditions of the preference.

There are two major criterla for Hn3(a) quallficatlon for goods produced with
foreign content: the flrst, the 'wvalue-added" criterlon, requires that a
specified minimun portion of the final market value of a product must have been
created In Guam; the second, the 'substantial transformatlon" criterion,
requires that the product be a different and distinct item of commerce, with a

dlifferent character, name or wusage than any of the forelgn materials or



components used In Its productlon. These two crliteria seem slmple enough, but

have become complicated in thelr regulatory Interpretations.

To meet the value-added criterlon, goods must have a miniman of thirty (30)
percent of their market value created on Guam, except for a specified set of
goods that must have fifty (50) percent thus created. This specifled set is
comprised of: textlle and apparel articles whlch are subject to textile
agreements; footwear; handbags; luggage; flat goods; work gloves; leather
wearing apparel; prepared or preserved tuna, In airtight contalners not over
fifteen (15) pounds each; and, petroleun and petroleun products provided for In
part 10 of Schedule & of the Tarlff Schedules of the U.S. (crude petroleum,
gaseous and 1lquld petro- and natural fuels, and lubricants derlved from
petroleumn). Although there are several methods of computing thls value-added
percentage, the most commonly useéd Is based upon the dlfference between the
landed cost (excluding tariffs, taxes and other fees, but Including
transportation) of foreign Inputs and the F.0.B.-Guam price of the finlshed
product, For purposes of clarification, the F.0.B.-Guam price of the watches
shipped by Timewise, Ltd. must be at least thirty percent higher than the landed
cost of the Imported watch caslngs, movements and other parts to quallfy under
Hn3(a); the sweaters shipped by Sigallo-Pac, Ltd. would have to have at least
flfty percent of thelr F.0.B.—Guam value created here. This value may Include

administrative costs and profit.

The substantlal transformatlion criterion Is considerably more vague, and many
Interpretations of thls term seem to defy loglc. Origlnally, products that were
classified under a different category In the Tariff Schedules than their
respective Inputs met thls requirement; more recently, the U.S. Customs Service



has Imposed standards based more upon the actual economlc actlvitles performed
In the productlon process. Slmple assembly of component parts will usually no
longer meet Hn3(a) requlrements; some true transformatlon of the imported Inputs
must occur durlng manufacture. Generally, though, components for a product must
be Iimported In different shipments, by dIfferent carriers, and not as
"broken-down'' entitles, to qualify, These Imports must be clearly documented,
and a "Certificate of Origin' (U.5. Customs Form 3229) must be Issued by the
Customs and Quarantine Dlvislon of the Guam Department of Commerce to accoampany
the shipment Into the U.S. This Certificate of Orlgln documents the
determinatlon here (which Is non-binding upon U.S. Customs) that substantlal

transformat lon has occurred.

Flnally, to quallfy for duty-free entry under Hn3(a), the goods must be shlpped
directly from Guam to the U.S..Lustoms Territory {(mere transshipment In a
forelgn port does not disquallfy items from eligibility, though).

Originally, Hn3(a) was a boon to manufacturing on Guam, stlmuiatlng off-Island
Investment 1In several manufacturing Industries, most notably watches and
textliles. In the early 1970s, manufacturing output was higher In real wvalue
(adjusted for Inflatlon) than It Is today. Several events have led to Its
decline. Flrst, a minor scandal over the source of some watch movements
(communist nations) eventually led to restrictlive quotas belng applied to watch
shipments (2 mllllon unlts from Guam). Thils reportedly led to the closure of
several watch manufacturing faclliitles here. (Note: the appilcatlon of quotas
to the Territory Is of questionable legallty, but thls one Is, nevertheless, in
force.) Then, due to changes in the world economic environment, Including

Internatlonal currency exchange rates, several textlle plants closed. Most



recently, a change In the Interpretations of what constitutes "substantlal
transformation” In the textile Industry threatened closure of Guam's one
remaining textile firm. The ultlmate remedy was that Sigallo-Pac's sweaters no
longer enter U.S. Customs Terrltory under Hn3(a), or even wlth Guam as the
Country of Orlgln; they enter with Hong Kong as the Country of Orlgln, under a
"Walver of Visa', meaning that the 161,600 dozen annual allotment does not count

agalnst Hong Kong's quota.

The economic benefits that Guam now reallzes under Hn3(a) are relatlvely slight,
but still important, at approximately one (1) percent of Gross Island Product.
The major beneflt that the Island's economy derives from the program. Is an
opportunity: Hn3(a) holds the prospect of making the small difference that
Induces forelgn flrms to invest and locate manufacturing facllitles here. OF
course, the high costs of land, lébor, power, water and transportatlon on Guam
are the major factors dlssuading flrms from locating here, but In some Instances
Hn 3(a2) benefits make that marginal dlfference In the locatlon declislon.
Whereas Guam does not take much advantage of the program at present, that does
not mean that [t has no value and should be terminated. It Is a beneflt that

should not be cast away 1ightly,

Two flnal notes of interest: 1) more advantageous benefits are extended by the
U.S5. to textlle manufacturers In Canada, the European Economic Cammunity, and
scme natlons in South Anrerica and the Carlbbean Basln then are extended to Guam
and the other Paclfic Terrltorles; 2) contrary to reports prepared by the Guam
Department of Comnerc_e from 1975 to 1985, Guam [s not now, nor has It ever been,
a beneficlary of the U.S. Generalized System of Preferences (GSP), because,

since 1974, the requisite Presldentlal Executlve Order was never prepared or



slgned. Headnote 3(a), then Is the only trade preference extended to Guam by

the United States.



DEFPARTMENT OF COMMERCE
BRIEFING SERIES 1687
DATE 1/30/87
PROJECT .
General Headnote 3{(a) of the Tarlff Schedules of the United States.

SUMMARY/BACKGROUND

General Headnote 3(a) (hereafter, Hn 3(a)) extends certain trade preferences
(l.e., duty-free entry and withdrawal from warehouse) to goods produced In the
Unlted States' Insular possessions, Including Guam. Whnile gulte beneficial to
manufacturing here In the early 1970s, <changes In reogulations and
interpretations have since restricted the types of manufacturing processes that
meet the requirements of the program. Many firms from the Aslan Paciflc Rim,
though, stlll express an Interest in lccating on Guam In order to take advantage
of the benefits of Hn 3(a).

CURRENT STATUS:

Only one firm on Guam, at present, Is maklng use of Hn 3(Ca), so that Its current
benefits to the Island are relatlvely slight. The expanded restrictlions, over
the yvears, have led to the closure of several plants here that ceased meeting
the requirements of the system as those regulrements changed.,

CONCERNS/ISSUES:

It has been reported that there is a movement underway in Washington to
discontinue the preferences extended under Hn 3(a). Whereas the program is only
of slight concrete benefit to Guam today, It does serve to attract potential
investors to the Island, allowlng more concentrated and better tallored
promotional efforts than limited resources would allow us to expend elsewhere;
it '"gets our foot In the door'". Should the program be discontinued, our
pronotlonal efforts would be more expensive and/or loss effectlive, reducing the
amount of Investment that can be attracted to the island.

RECOMMENDED ACTION:

1) Request that the Hn 3(a) beneflts be contlnued and the attendant
restrictlons relaxed.

2) Request that the Goverrment of Guam and other Interested partles be
notified of and glven the opportunity to comment on any and all proposed
changes In the program, well [In advance of the proposed Implementatlon date
of any change.

3D If Hn 3(a) Is to be discontinued, request that the necessary Preslidentlial
Executlve Order be prepared and signed to extend the benefits of the U.S.
Generallzed System of Preferences (GSP) to Guam and the other I[nsular
possessions. (Note: The U.S. GSP Is neither extended to Guam nor as
beneficlal In terms of tar!ff treatment as Hn 3(a)).

SUPPORTING DOCUMENTS:

Briefing Paper prepared for the Governor via the Bureau of Planning, January 16,
1987,



DEPARTMENT OF COMMERCE
BRIEFING SERIES 1987
DATE 1/30/87
PROJECT :
Quotas applied to the Guam Textile Industry.

SUMMARY /BACKGROUND :

In the wake of changes In the 'substantial transformation" criterion under
General Headrnote 3(a) of the Tarlff Schedules of the Unlted States, as It
relates to textllie products, In 1984, Slgalio Pac, Ltd. was granted a concessleon
by then-U.S5. Trade Representative Willlam Brock to allow Sigallo to ship 160,000
dozen sweaters Into the U.S. amnually under a "Walver of Visa'. Under this
walver, the sweaters enter the U.S, Customs Territory with a Hongkong ''country
of origin'', but do not apply agalnst the guota Imposed on Hong Kong. The
agreement between Mr. Brock and the Goverrment of Guam provided for an
escalation of the walver quantity under the same termms as In the MultiFibre
Agreement, which at that time was four percentum annuaily. Thls has since been
reduced to ore percentum.

CURRENT STATUS:

Sigallo Pac, Ltd. has recently expanded, and is producing other types of
clothing that meet the Headnote 3(a) requirements, but [s coming very close to
its 1imit on sweaters. Clayton Yeutter !s now U.5. Trade Representative. The
Walver of Visa needs to be renewed, but the original agreement allowed not only
the MultlFibre Agreement escalatlon, but a negotliated Increase as well.

CONCERNS/ISSUES:

It Is unlawful for the U.S5. to apply quotas to products of the Insular
possesslons. Although the walver of visa Is not a quota per se, [t has exactly
the same effect. The only reason that Sligallo's sweaters are not products of
Guam [s that there was an untenable change in the country of orlgin substantial
transformation criterion In 1984.

Impeding textlle exports to the U.S. from Guam adversely affects employment
here, but even more Importantly has caused several prospective firms durlng the
past two years to withdraw thelr plans for locating here.

RECOMMENDED ACTION:

1) Negotiate with the U.S. Trade Representative, Clayton Yeutter, for an
Increase In the walver of visa quantity to at least 200,000 dozen sweaters
annually, but preferably to 500,000 dozen so that new firms can locate on
Guam.,

2) If unsuccessful In negotlating an Increase, renew the agreement with the
U.S. Trade Representative, Including the one percentun Increase In
quantity, so that Slgalio can malntain Its sweater operatlons.
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RESOLUTION

TEXTILE and TRADE ENFORCEMENT ACT OF 1985

WHEREAS, H.R.1562 and S.680, known as the Textile
and Trade Enforcement Act of 1385, place the
territories of the United States within the definition
of "foreign countries”, and

WHEREAS, garment and apparel producta of the
United States Pacific territories will be placed under
quotas as the producta of foreign countries, and

WHEREAS, the proposed quotas will prevent any
growth of tha garment industry in the Territories of
Guam a&and the Northern Mariana Ielands and will prevent
the {foundation of any such indusatry in the Territory
of American Samoa, and

WHEREAS, the garaent industry in the Territories
of Guam and the Northern Mariana Islands provides the
people of the territories with employment
opportunities &and the governments with significant
raevenuses, and

WHEREAS, the peoplae of Guam are U.S. citizens,
the pecple of tha Northern Marieana Islands are interin
U.S. citizens, &and the people of American Samca are
U.S. natiocnala, and

WHEREAS, thea peocple of the United States
territories locatad in the Pacific are membera of the
American family, and

WHEREAS, 1t is basic to such a relationship that
the American territories be able to trade freely with
American atates,

THEREFORE, BE IT RESOLVED by ¢the Board of
Directors of the Pacific Basin Development Council
that the Governors of the American Pacific Islands are
strongly oppesed to the passage of either H.R. 1562 or
S. 680 or any legislative effort which attempta to
define American territories as foreign countries and
exclude them from membership in the American family,
and




RESOLUTION
August 23, 1985
Page 2

BE IT FURTHER RESOLVED that certified copies of thia
resolution ba transmitted to the members of the
Congressional committees which are now or may later
undertake the raview of thes=e legislative bills.

Auguat 23, 1985 'EEEKEEE'

rxlde and
Governor of Guan

Ll b

Vice Praesident and
WITNESSETH: Govarnor of American Samoa

4

Norris PEDRO P+ TENORIO

xaecutive Director Secretary and
Governor of the

N. Mariana Islands

Date of Approval

—— . ot et g e e . — e —— -

Carolyn K. Imamura
Diractor of Planning JﬁngL A _\NoetlF I
and Programs ORGE#R. ARIYOSHAI

Treasurer and
Gavernor of Hawaii
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RESOLUTION
TEXTILE and TRADE ENFORCEMENT ACT OQF i985

WHEREAS, H.R.1562 and S.580, =#nown as the
Textile and Trade Enforcement Act of 19585, will
reduce the total amount of i1mported textiles needed
to maintain producticn in Hawaii1’s apparel industry,
and

WHEREAS, the garment induatry in Hawai: con=aiata
of 138 eatablishments employing 2,550 workers, and

WHEREAS, the Hawaii garment induatry, £ron ita
very beginning, has depended on imported textiles,
and

WHEREAS, a=s much as 64 percent of the materials
used by Hawalii’a manufacturers ccre freom foreign
countries, either directly or indirectly through
domestic fabric housesa, and

WHEREAS, only 13 percent of the dollar value of
Hawaii textile imports would not be affected by the
proposed legialation since restrictions under the
measure would apply to exporting countries other than
Canada, the Caribbean region, and European Economic
Community member states, and

WHEREAS, the quality of printa, the colors, and
the prices and special screened fabrics used in the
Hawaiian garnment trade are available from only a faw
domestic mills and are not produced in sufficient
quantities for the Hawaii indusatry, and

WHEREAS, *Island wear"” has developed and
flourished with Hawaiian touriam, the atate’s top
industry, with visitor expenditures on clothing and
accessories totaling S$417.8 million 1n 1983, and

WHEREAS, over 33% of Hawaii’as 1983 overnight and
longer visitors were foreign residents, and




RESOLUTION
August 23, 1985
Page 2

WHEREAS, Hawaii is a significant destinatjon for Japanese
viasitors whose expenditures per day average over two and one-half
times that of westhound (i.e., mainland U.S.) visitors, and

WHEREAS, the apparel industry in Hawaii * contributes
favorably to the U.S. balance of trade as foreign visitors spend
their money and carry (U.S.) Hawaii-made garments home, and

WHEREAS, the legislation creates a biaa againat those
garment manufacturers with esatablished connectiona to, and
dependence on, Asian textile producera and favors those garment
manufacturers buying from Europe and the Carribean, and

WHEREAS, the textile quota bill would impose punitive
acticns against Asian nations and other Pacific islandse, causing
aignificant damage &and further adding to the area’s political
insecurities by unfairly focusing itms action on one area of the
world,

THEREFORE, BE IT RESOLVED by the Board of Directoras of the
Pacific Basin Development Council that the Governors of the
American Psaecific Islands are strongly copposed to the passage of
either H.R.13562 or S5.680, and

BE IT FURTHER RESOLVED that it ias unfair and unreasonable to
single out Asia as the cause of tha textile deficit and that the
increasing market share of textiles from Asian countries could be
resolved through negotiations without penalizing those sagments
of the U.S. garnent induatry which rely on Asia’s unique brand of
textiles, and

BE IT FURTHER RESOLVED that certified copies of this
reaoclution be tranamitted to the members of the Congressional
committeesa which eare now or may later undertake the review of
thesa legislative bills,

QVED BY:

——— i — ————— — T —

August 23, 1985

Daete of Approval

erncr of Guam
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I. INTRODUCTION

Recently H.R. 1362, and its cosmpanion in the Senate, S. 680
have been introduced into the Congreas. Both billa purpert to
prevent damage to U.S. textile and apparal manufacturers and thea
loas of jobs by U.S. workers and implement the cbjactives of the
Multi-Fiber Arrangement by requiring the effective enforcement of
textile import levels contemplated by tha MFA.

Tha U.S. and moat major textile producing countries are
parties to the Hulti-Fiber Arrangement, the purpose of which is
to enaure the crderly growth of imports of textiles and textila
producta and to avoid diasruption of the markets for textiles and
textile products in importing countries. While it entered into
forca in 1974 and has been extended through July 1986, its
objectivesa have not been achieaved, largely dus to a combination
of the lack of an enforcement maechanisa and, from the U.S5.’s
point of view, the use of fibers and blends not covered by the
MFA in the production of textiles for import to tha U.S5S. The
raantrictions of the MFA ars stringent and are often cited as the
"nation’s most egregiocus protactionist measure.”™

What follows s a hiastory of recent textile legislation
(frea which onea can gain an insight into the major players and
draw ideas concaerning building a consensus for better treataent
of the Territoriesa), its effect on the retail industry, a brief
analysis of the industry, a review of the current proposal, the
aeffect that the legislation will have on the industries within
the Pacific Territories, and an analysis of the strategies we
might wemploy ¢to gain a more favorable ocoutcome for cur Islands.
Hearinga on the legislation are schadulad for July 15 - the bill
ia currently under review in the House Ways and Means Coaaittea.

This analyais includea an overview of the major provisions
of the proposed legislation and is not meant to be a full legal
analyais of the bill.

The ataff of Pacific Basin Development Counc:il wishea to
acknowledge and thank the following people for their help in
researching this report: Alice Taber and Norma T. Herkes (Hawaii
State Library), Joy Wong and Marrianne Conner (International
Trade Administration, U.S. Department of Commerce, Honolulu),
Victor Renaglhan and Patrick Corrigan (U.S, Cuatoms Service,
Honolulu)



II. HISTORY OF RECENT TEXTILE LEGISLATICN
A. 1983 Industry Complaint

The current episode begean in the Fell of 1983 when the
American Textile Manufacturers Institute and the American Apparel
Manufacturers Association filed an unfair-trade practicesa
complaint ageinst mainland China, charging unfair subsidies by
China to its textile makers. Commnarce Department officials have
never said so publicly, but U.S. inveatigators reportedly found a
relatively low level of subsidy from the Chinese government - any
penalty duties would have been aymbolic at beat, and it was felt
that there would not be emny gseriouas reason to fear trade
retaliation.

Nevertheless, at the time the petition was presented, the
administration felt itself to be in a bind. If the government
sided with the industry, it would risk worsening the U.S.’s
relationa with China - the Chinese had bridled the previoua June
whan the U.S. was trying to tighten textile-import quotaa with
Peking, canceling purchases of U.S. grain and sending Midwestern
farmers into a frenzy. In addition, no one wanted to jeopardize
President Reagan’s trip teo China scheduled for April.

On the other hand, policy makers were fearful of the
domestic political ramifications - there are 1.8 million textile
workers scatterad across all 50 states, and in the 1980 campaign
candidate Reagan gave personal assurances to the industry that he
would work to protect it <f£rom Jimports. What’s more, two
prominent Republican Senatores from textile-producing states -
Strom Thurmond of South Carolina and Jeasse Helmas of North
Carolina - were up for reelection. In early December 1983
Senator Thurmond marched into the White House to lay out the
indusatry’s saside.

The administration’s goal was a coapromlise that would
satisify the industry without antagonizing China. But in the
end, the issue was decided primarily for domeatic political
reasons.

The issue came to a showdown shortly before a December 6,
1983 administrative deadline for handling the industry petition.
After consultations with Copmerce Undersecretary Lionel Olmer and
a last-minute appeal by Secretary Baldrige, the industry agreed
to suspend its complaint in return for a broader import-relief
program, in lieu of their immediate wish, a system of global
quotas on textile imports that Commerce had determined to be
unrealistic. December 1& wae eatablished as the new deadline.

B, The Baldrige Plan

On Friday, December 16, the cabinet-level-psanel’s noon



neeting (on textile imports) with the President was expected to
be routine. Juat the night before panel members thought they had
agreed to recommend that the President reject the U.5. textile
industry’as demands for more protection in favor of a milder
import-reliesf progranm. But during the 1luncheon Commerce
Secretary Malcolm Baldrige pulied & surprise, jettisoning the
cabinet group’s plen and aggressively pressing the industry’s
original demands. Mr. Rasagan was swayed, outflanked cabinet
officers sputtered their protesta, and the luncheon gave way to a
rapid-fire drafting session.

At the last minute, opponents managed to soften parts of the
Baldrige plan, but by early evening, the White House had
announced a series of trade-tightening measures that went far
beyond what even the industry had thought possible.

Under the Baldrige plan, the government would have agreed to
set up a new aystem for automatically "“triggering"™ both a
temporary hold on Third World textile imnports and negotiations
toward new reastrictions. The industry also wanted the
administraticon to impose a new impeort-licensing system, and it
wanted another major tightening on specific producta from Hong
Kong, Taiwan, and South Korea.

Opponenta of the Baldrige plan pressed to keep the final
proposal by an ocstensibly free-trade administration from going
too far to protect an industry that critics insisted didn’t seen
to need the help. Textile makers, already one of the mnost
protectad sectors of the U.S. economy, were in a relative boon
pericd. Dcocmestic textile production wes up over 20%X in 1983 from
the preceeding year and mills were humming along at more than 91x
of capacity. Imports were up 23% over the 8same periad, but
expertas say the increases came mainly from the continued high
value of the dollar, which makes foreign gooda more attractive
and U.5. exports less competitive.

The drafters diluted the Baldrige plan by adding two

critical ingredients: first, they exempted amaller low-wage
countries, concentrating the import-tightening on larger textile-
producers such eas China, Hong Kong, South Kerea, and Taiwan.
Then they inserted a crucial "and" to make it more difficult for
temporary surges in imports to trigger conaideration of
additional quotas. They also made any temporary "“hold" on
importas a matter of discretion, not mandatory. Previously

deleted were industry preoposals for a new import-licensing system
and other tightening of import quctas. And in the final version
the trigger system itself only set off an jinvestigation of

whether import quotaa were needed - it did not automatically
block iaports.

Government officials said that industry lobbying on the

iasue was kept to a minimum,. Secretary Baldrige’s arguments,
plus the obvious political pressures, they said, were the
deciding factors. Critics suggested that HNr. Baldridge’s

aggressiveness may have been linked to his bid to win support for



a new Department of International Trade and Industry, a pet
Baldrige praposal. The Secretary had been trying to convince
busineass groups for montha that they would fare better if former
U.S. Trade Representative Bill Brock’s office was folded into a
new Commerce-based departnment of trade. But Baldrige associates
argued with some conviction that the Secretary genuinely believed
the induatry had a case when it clained the existing quota aystenm
wasn’t working well. Even other cabinet members agreed the
procedures could be tightened.

In any event, President Reagan decided in March 1985 not to
ask Congresa to create a Department of International Trade and
Industry. Adninistration officials said the President rejected
the proposal in view of near-unanimous opposition within the
cabinet and dim prospects for paasage by Congress, which ahelved
a similar plan in 1984, Some officials believed that the
President was leaning toward reviving the proposal this year, but
ite fortunes apparently turned after Secretary of State George
Shultz atrongly protested the plan. Opponents argued that a new
department would be more 1likely to push for protectionist
Reasures.

Meanwhile, White House political lieutenants were especially
loath to eanger the industry st the start of & presidential

election campaign year. And political groups on the other side
of the issue - such as importers and retailera - aimply don’t
have much powar. With such aympathetic ears inside, it was easy

for Senator Thurmond and other politicians from textile-producing
states to lay claim to further concessicons as an extension of the
president’s 1980 campaign promise.

C. The August 1984 Transshipping Regulations

Free-trade proponents were not molified by the last-minute
eoftening of the Baldrige plan; with the aystem in effect it can

easily be expanded. And although U.S. textile makers won more
than they expected, they certainly didn’t get everything they
esked for. Said & senior administration policy maker at the

time, “You can bet they’ll be back again."

And indeed they were. In August 1984 the U.S. Customs
Service tightened the rules on apparel imports after the U.S.
textile industry complained about the abuse of import quotas.
The regulationa were an attack on producers in Asia, Central
America, and the Carribbean who ship te the U.S. clothing
aasenbled <£from parts made in countries that had filled their own
U.S. gquoctas. The National Retail Merchants Association, which
represents moat of the major U.S. department and chain stores,
complained about the auddenness of the change and the short
notice for compliance, and the Americen Association of Exporters
and Importers argued that aleot of investora who relied on their
best understanding of the law in making buasiness decisions would
be hurt.

U.5. clothing manufacturera had complained that some big



apparel-producing countries wre "transshipping'"” garments after
filling their U.S. quoteas. This refera to making all the parts
of &a garment and shipping them to a country that hasn’t filled
itas guota for assembly and shipment to the U.S.

Under the new rules the Customs Service would accept under a
country’s textile quota only products wholly made in that country

or “"substantially transformed"” from material imported fronm
elasewhere. Ineligible by this definition was clothing that is
sinply sewn, looped, or linked together from imported segments.

From the October 31 effective date, apparel shippers had to
certify how their goods were manufactured or proceased, the
sources of imported material and the cosats involved. It would be
harder feor U.S. companies to diguise transshipmenta.

IITI. EFFECT ON THE RETAIL INDUSTRY - CREATIVE HMARCO POLO’S

The crackdown on textile inports has run afoul of U.5.
retajilers, who watch with dismay as federal authorities embargo
imported goods that the stores have come to depend on so heavily.
In a typical example, K mart Corporation ordered a 912,000
shipmrent of Shetland-wool aweatera from China in 1982. The
sweaters were subject to a 1983 import gquota, and before they
reached port in the U.S., the quota had been filled. Federal
officials embargoed the men’s pullovers and K mart had to wait
until the embargo was lifted before the garmenta could be sold.
The company was atuck with thousands of dozens of out-cf-style
sweaters on which it recovered only aixty cents on the docllar.
They never anticipated having to wait more than two yeara before
the garments would appear in the big chain’s retail outlets. Now
garments are ordered a full year before they’re to be sald, ¢to
ensure that they will enter the country before quotas are filled.
The new syatem interjects a gconaiderable amount of risk into
purchasing decisions, since retailers now have to predict what
the economy is going to be like 12 months later. Additionally,
the c¢oatse of advance buying are onerous for large-volume
retailers, since the inventeory, purchased with borrowed funds,
si1ts idly for long pericds of time.

Retailers complained that what they call the governments
erratic enforcement of inmport resatrictions has disrupted the way
they do businesa. The Retail Industry Trade Actieon Cecalition, a
newly-formed +trade group formed to fight import restrictions,
asgerted that the costas associated with the whole system of
import curba could add as much as 54.4 billion teo U.S. shoppers’
clothing bill in 1S84. The trade group and a number of U.S,
retailers and trade associations filed suit in the U.S. Court of
International Trade seeking to atop the federal government froma
enforcing the rules that bar countries from shipping to the U.S.
under their own quotas apparel assembled from pieces made
elsewhere. They asserted in their petition that the Federal
government exceaded ita authority by announcing the rules
“"without affording any opportunity for public coament.” The
Customa Service didn’t hold public hearinga before announcing the



rule changesa on August 3, 1984.

Meanwhile, hunting for loopholes in import regulations has
become an industry pastime. Retailers have become, as one puts
it, “creative Marco Polo’a," roving the world for suppliers in
countriea like Sri Lanka and Bangladesh where apparel exports are
in their infancy and haven’t been hit with many quotas. “Pecple
have been asking about atella in the Pacifie,'” said a
spokeaperson for the Amerjican Asscciation of Exporters and
Imnporters.”

Retailers began their far-flung search early last year when
the Commerce Department stepped up use of '"quota calls," or
temporary embargoes of importa in a categery not previously
aubject to trade restraintsa. Quota callis are issued when the
government decides that domestic preducers are being injured by a
audden surge in importas of non-quota merchandise. In the
agreement reached on December 16 the government for the firat
time established aspecific percentagea for triggering such calls
on non-quota apparel imports. Federal officisls were thereby
able to hastily embargo goods whenever a s8urge 1in imports
occurred. These enbargoes, issued without advance notice to
importers, usually precede bilateral negeotiations aismed at
setting formal quotas on the goods in question.

U.S. officials were quick to apply the new rules, In the
firat eight months of 1984 the government issued 90 calls,
compared with 110 in all of 1983 and only 238 in 19a2,

Particularly vexing to importers and retailers is the
practice of issuing quota calls without warning, often long after
the apparel is purchased and on its way to the U.S. The importer
signas & contract to buy goods, opens a letter of credit and pays
the suppliers. When those goods are suddenly embargoed, the
importer 1is left holding the bag with no way to get paid and no
place to sell his goodasa. But government officiala contend that
quota calle are just another risk inherent to the importing
buainesaa. Faced with such riska, retailers are turning not only
to new apparel-exporting countries but alsoc to countries leas
frequently hit by quota calls because of foreign-policy
considerations.

Some importers try to dodge quotas by importing garments in
sections. Sport-jacket sleeves might be shipped inte Los
Angeles, while the rest of the coat arrives in New York.
Importers gamble that the coat parts will be placed in the
“"basket category,” a miscellaneous classification without gquota
restrictions, However, in an effort to plug a similar loophole,
the Reagan administration recently changed the "rules of origin”
import regulations. Domestic apparel manufacturers had arguead
that countries like China circumvented U.S. quota agreements by
asasembling garmenta in other nations. Under former rules, a
garsent cut in Hong Kong, for example, but aasembled in Singapore
wcoculd be included under Singapore’s quota. Now, however, the



change that took place October 31 makes the country where work on
a garment begins the country of origin.

Retailers argue that they have little choice but to go

abroad, because sore garments - sweaters for example - aren’t
produced domestically in significant gquantities. In a number of
inatancea, they say, the U.S. is protecting merchandise that

isn’t available in this country. Retailers claim that import
reatrictions risk shortages of garments for middle- and low-
incoma shoppers. Quotas are based on unita rather than dollar
volume, and overseas apparel makers therefore produce higher-
priced goodas to maximize their quota allocations. Even American
manufacturers do a great deal of importing: The American
Associsation of Apparel Menufacturers says it members imported 25x
of their production in 1983,

IV. CONDITION OF THE U.S. TEXTILE MANUFACTURING INDUSTRY
A. An Era Of Change

Not =eince the U.S. textile mills’mass migration £from New
England to the South has so much changed for the U.S. textile
manufacturing industry. While the industry is loudly bemoaning
inports, it also is quietly doing something about ita probleas.
The companies are retooling obsolete mills with new high-apeed
machines, weaving more types of fabric faster and with fewer
workera, and targeting production for niches not filled by
importa. In scrme aills, robotic pluckers lift and unpack dusty
cotton bales, coaputers direct the tugs and conveyor belts
feeding mill assembly lines, e&and defectse in weaving yarn are
spotted by electronic eyea and cut out.

But the moat important change is in the nills’ core, the
weaving room, where yarn spun from bales of cotton and man-amade
fibers i8 turned into bolts of cloth. Companies are buying
Japanege and Eurcopean looms, which are three and four times
faster thean the American-made machines being junked. These loons
weave with jets of eir, a technological leap over conventional
lcomsa, which weave with wooden shuttlea, nmuch as they did a
century ago. So, ironically, while the textile industry broke
out a "Crafted with Pride in the U.S.A" campaign aiailar to the
“"Buy American' drives in the ateel and auteo industrieas, it also
is retooling ita mills with foreign-made looms. The preaident of
the American Textile Manufactureras Institute explained that
domestic loom makers let themselvea slip while technological
advancea were being made overseas,

According to the American Textile Manufacturera Institute,
the industry’s capital spending in 1984 was expected to rise 24%
over 1983, to a record £1.72 billion. Burlington Industries,
with the deepest pocketas, budgeted %220 million in 1984 to refit
mills with new equipment. Springs Indusatries, the fourth-largest
U.S. preoducer, expects to spend $210 million by 1987 to scrap
6,600 antiquated shuttle looms and, among other thingas, to



install 1,160 Swiss and Japanese sir-jet weaving machines. In
many instances the industry is junking old machines in lieu of
8elling them so that they won’t go to a foreign country and cone
back as ccoapetition. Everyone of the new machines replaces three
of the old shuttle looms, and about half of the looms operating
in the U.S. will be shuttleless within the next few years.

B. The New Loom Boonm

The companies have to modernize to stay in businesasa. Some
amnaller companies will be broken, textile executives predicted,
because they can’t afford to replace shuttle looms, bought in the
1560’a for ebout $5,000 apiece, with a £35,000 air-jet loom or a
550,000 projectile loon. The industry was slow to adopt
shuttleless looms, which becane available in the U.S. 20 years
ago. Then imports exploded, forcing the change.

The new-loom bocom is making the industry more productive and
competitiva, There 1is two to three times as much cloth coming
off one jet-air loom, compared to tha older model, and cne person
can atill handle that one loo=n. Increased productivity also
brings laycffs and plant closinga - soma of the old mills can’t
be refitted with the new loocas. The plant closings are
contributing to a 10-year drop in the number of mill 3jecba in the
Southeast. Total jobs in the Southeast millas dropped to 518,600
in 1983 from 674,100 in 1973, according to the Labor Department.
Many of the companies are leaving the mass production of
commodity <fabrics such as print cloth to low-wage foreign mills
and are targeting their millils on smaller markets such as bed
sheats and cloth for high-fashion apparel, which are harder for
foreign =mills to serve because consumer tastes change gquickly.
The modern mill has to be very versatile so that companies can
find niches, fill them, and move on after the market changes
again.

V. THE CURRENT LEGISLATIVE PROPOSAL

The textile industry mounted ancther major campaign for
tighter reatrictions on foreign importa in Harch 1985 when
Congresamen from textile-producing states unveiled & tough
import-quota bill that would s8lash current iaport levels,
particularly for major foreign textile manufacturers such as
South Korea and Hong Kong. Although few analysts expected the
proposal to pass, the identical bille have amassed 283
cosponsors in the House (aseven short of the two-thirds majority
needed to override a Presidential veto) and 53 in the Senate.
The textile industry has proved unusually successful in previous
Yyears in winning protection from foreign competition.

The legislation easentially would limit shipmenta from the
20 largast textile-producing countrieas - the *"major exporting
countriea’ under the proposed act, ie, those with 1.25%X or more
of total U.S. textile imports - to 1983 levels. It also would
broaden the quotas to cover a wider range of textile and apparel



imports, reallocate some of the existing import share to analler
countries (at the expense of Scuth Korea, Hong Kong, Taiwan,
Japan, and China}, and require the government to set up a apecial
import-licensing system to police the import limits. Currently,
licenses are not required for any imports into the U,.S5., textile
or otherwise.

Industry spckeasmen say the U.S. textile makers’ legislative
campaign also 18 designed to pave the way for a tightening of
textile quotaas when the administration begins negotiationa to
renew the Multi-Fiber Arrangement, a syastem of world-wide taextile
import quotas that has been in effect since 1974. The
negotiations are acheduled to begin in July.

For 1985, the formula contained in the proposed legislation
would 1limit textiles from the "major exporteras”™ to 101X of the
anount they could have sold in the U.S. had the volume they
shipped 1in 1980 grown by 6%X a year (1% for wool products). The
6x and 1% figures are what the industry says the administration
promised would be the uppaer limit for import-growth in the past
few years. Actual import levels have risen far more, however,
As a result, analysts say the bill would mean a rollback to 1983
lavels for most large producer countries.

For amaller textile-producing countries, the legislation
would limit imports for 1985 te 15X (1X for “import sensitive”
items) above their 1984 shipment levels.

“"Iaport sensitive" textileas are defined in the act as those
categories of imports for which the ratio of imports to domestic
production equalas or exceeds 40.0% for the preceding calendar
yaar, &and any category covering wool products (defined &s an
article containing over 17X by weight of wool).

For 19856 and beywond, the gquantity of textiles that may be
imported per year is limited to the previous year’s level plus 1%
(for major exporting countrieal), end in the case of samaller
exporting countriea, the previous year‘s level plus 6X (for non-
import sensitive items) or, plus 1% (for import sensitive items).

The resatrictions would not apply to the European Econonic
Community or Canada: apecial dispensaticn 1a afforded to
Mexico, countries eligible for deaignation as a beneficiary under
the President’s Carribean Basin Initiative and for countries with
a low level of 1984 textile importasa. Additionally, if during any
year a country‘’s exports exceed the 1,25% threashold, then that
country will be considered to be a major exporting country £for
all succeeding years.

Vi. STATUS OF THE PACIFIC TERRITORIES UNDER THE PROPOSED ACT

Paradoxically, the U.S., Territoriea are clasaified as
foreign countriea under the propesal and receive leas favorable
treatment than Canada, member astateas of the European Eccnomic



Community, or countries eligible for designation as beneficiaries
of the Carribean Basin Initiative. The Pacific Territorieas are
not eligible for CBI designation, though the 320X value-added
rule, down from the previous 50X figure, contained in the CBI
legislation has been administratively applied to them by the U.S.
Custors Service (19 CFR Part 10 as printed in the Federal
Register Volume 49, Number 237, December 7, 1984),.

In researching the textile exportse of the American Flag
Iaslands into the U.S., deapite an extensive asearch, no figures
whatsocever were aveilable for the Northern Hariana Ialands:
Guam’a and American Samca‘s exports to the U.S. were easily
obtained (American Samoa had no textile imports during the period
1980 through 1984>. It is guestionable whether thias information
is publicly available at the Federal level in the case of the
Northern Marianas, though certainly the NMI government tracks
this. The Bureau of the Cenaua does not keep figures on the
Marianas (see note 1 to the tables), and the Tariff Schedules of
the United Statea Annotated (1985) (Schedule C-I - Claasification
of Country and Territory Designationas for U.S. Import Statistics?
lumpa the Harianas together with the Carcline and Marshall
Ialande under the category, "Truast Territory of the Pacific
Islanda" for statistical reporting purposes. (Guam and Amrerican
Samnca are aeparately identified in the schedule).

The U.S. Customs Service sent a teamn down to the Marianas
recently to crosscheck their import statistica with the Marianas-
generated statiatica, 8o it may well be that there is confusion
at the Federal level over exactly what articles are coming out of
Saipan and into the U.S5. In the event that these numbers are not
avajilable within the U.S. Customs recorda, somne have asuggested
that for enforcement of the proposed act the parties might
either aettle on Marianas-generated figures, take the Trust
Territory of the Pacific Islands figures and assume that all
textiles listed for the region were exported from the Marianas,
or use the 70,000 dozen figure in the gquota exemption negotiated
with the Marianas last March.

A. Foreign Exporting Countries

Presumably, all of the Pacific Territories avoid
classification as a "“major exporting country'" due to their low
level of textile importe into the U.S. A '"major exporting
country”™ ias defined as one "from which the United States imported
an annual aggregate guantity (emphasis added) of textiles and
textile producta under all categories that equalled or exceeded
1.25% of all textiles and textile products under all categories
imported into the U.S. fron all countries...during calendar year

1984."

The aggregate guantity of U.5. textile imports was not

available, but the aggregate value of textile imports for 1983
was $11.735 billion (see Table 1l). Using dollar values in lieu
of quantity values as an estimate, 1.25% of total U.S. importa in

1983 is 8146,687,500. By comparison, Guam imported textiles into



the U.S. an 1983 valued at 56,247,784 &and $10,476,763 1in 1984.
So it is safe to assume that neither Guam nor any of the other
U.S. Pacific Territories would be classified as a major exporting
country under the proposal for the forseeable future.

B. Levels for 1985 And Beyond

1985 textile importa for the Territories under the act would
be limited to 1984 levels plus &a growth rate, based on
quantities, of 1% for import sensitive items and 15x for all
other 1itenms. &n import sensitive item is defined as a wool
product and also a category for which the ratio of imports to
domestic production is greater than or equal to 40x for the
preceeding year.

Table 2 liasts reference data for Guam necessary to compute
the allowable growth for Guam’s future textile exports to the
U.S. in Tables 3 and 4. Again, the figures for the Northern
Marianes were not available and American Samoa had no textile
exports to the U.S., but the Tables have been consatructed in auch
a manner that hopefully applicable information can be substituted
from cn-iasland socurces for the latter two jurisdictions - Pacific
Basin Development Council atands ready to assiat,

Table 3 shows that over 98x of the 1984 Guam exporta would
be classified as "import sensitive"” items under the act;
additionally, over 95x of their exports on a value basis casme
from one category ~ number 445, mnens and boya aweateras - which,
aa an "“import senaitive" item, would be limited to growth of 1X%
in each year after 1984.

Table 4 takes the 1984 Guam levels and coaputes the 1985
limitations for these items based on the growth formulasa in the
proposed act and the reference data in Table 1. Note & to the
Tables explaine how the 1985 levels were obtained, and how to

compute growth for years after 1985.

The act does not 1limit any of the 1i1slandas to solely
producing text:iles in categories that were produced in 1984, and
nanufacturers on Guam would not be prevented from producing other
categories of goods not listed on Table 4; the Table simply

takea Guam’as 1984 production and maximizesa the levels for 19835,

The proposed law davises & glcocbal system of quotas -~ if a
manufacturer desired to make an item not previously produced his
production would be limited by the "minimum quantitiea" discussed
below. For instance, if American Samoa manufacturers desired to
produce the same type of mens and boys wool saweateras as was
produced in Guam in 1984 (Category 445), production would be
limited to 100,000 square yard equivalents divided by the 14.88
conversion factor, or 6,720 dozen sweaters. Growth in the next
year would be limited to 1%, or 7,392 dozen. They could produce
other typea of weool wearing apparel in addition, but no other
under category 445. The law penalizes those jurisasdictiona that
did not have the good fortune to have their textile industry



already developed by 1984.

Given the growth that the textile industries in Guam and the
Northern Mariana Islanda have achieved in recent years, it ia
inportant to note that 1f their 1985 shipments have already
exceaded the ellowable levele, they would be enjoined froa
further ahipaents during the 1985 calendar year and any exceas
shipments over the allowable levels would be used to reduce their
1986 allowable limits.

American Samoca had no U.S. textile imports in 1984. The
proposed act includes a section on minimum guantities which would
be applicable to Samoa or any jurisdiction that produced any
category in small gquantities (Guam’s womenas’ cotton shirts, for
instance).,

Under that section, if the aggregate quantity of textiles and
taxtile products from a country that may be entered during a
calendar year under a category is -

(1) less than one million aquare yard equivalents, in
the case of a category covering yarn, fabric, made-ups,
and miscellaneous products, other than wool products;

(2) 1less than seven hundred thousand square vyard
equivalents, in the case of =a category covering
apparel, other than wool products apparel; or

(3> less than one hundred thousand aquare vard
equivalents, in the case of a category covering wool
products,

then the aggregste quantity of textiles and textile products that
may be entered from such country under such category during the
calendar vear is limited to one millicon, seven hundred thousand,
and one hundred thousand square yard eaguivelents, respectively.
Growth in the succeeding years would be the same as for all other
exporting countriea - 6% for non-sensitive categories and 1% for
sensitive categories.

The =minimum quantity limitations are not cumulative -
production forall non-wool wearing apparel does not have to be
less than 700,000 aquare yard equivalenta, but production for

A few further points as they night apply to the islands -

The Northern Marianas and alsgo perhaps Guam too, due to the
quota rules discussed below, currently are dividing up their
allotment of sweaters among producersa. This act will make that
process more difficult from &an adminjistrative standpoint aince
the quotas extend to virtually every textile item produced, not
Just the 5 categor:ies applicable to the ialands as enumerated
below.



Any island producer who has already committed money for new
linea of textilea, or any that is counting on future growth in
his production to payoff hia outlays, 1s probably in the hurt
locker already if this passes.

The act will interject a considerable degree of extra raisk
into textile operations in the islands, as it will for other
jurisdictions too. Producers may decide on manufacturing a
certain category because it has a low (well under 40%) rate of
inporta te domestic U.S5. production, &and thua would not be
clasaified aas 1import sensitive. But the import to domestic
production ratios will be subject to wide fluctuations vyear-to-
year, since worldwide all producers will be making the decision
partly on the sgsame criter:ia,. One would think they would be
extrenely hesitant to commit the capital necessary for equipment
and other things should the payback period be in excess of o©ne
vear.

VII. THE MARCH 1985 LIMITED TERRITORIAL EXEMPTION
FROM THE IMPORT QUQOTA RULES

Effective April 195, 1985, cotton, wool and man-made fiber
aweaters under categoriea 3495, 445, 446, 645 and 646, which are
determined by the U.S. Customs Service to be products of foreign
countries or foreign territories, are exported from Guam or the
Northern Marianas, and are certified to have been assembled in
Guam or the Northern Marianaa, may be imported into the U.S. in
an amount not to exceed 160,000 dozen for Guam and 70,000 dozen
for the Northern Marianaas. Imports under this procedure will not
be charged to limits established for exports from the country of
origin. This exemption is effective for aweaters exported from
thegse Pacific Territories during the period November 1, 1984
through October 31, 1985. {Federal Register Volume 50, Number
42, March 4, 1985).

The proposed legislation grants the Commerce Department
general authority to prescribe ragulations governing the entry of
textile products under this act. Unfortunately, 1t is not clear
whether the above exemption would atill be in force, and
therefore, whether these sweaters would be charged to the quota
limita proposed under the act for Guam and the Northern Marianas
or not. Section 5(a) of the proposed act includes the provision
that the new guota asystem for the islands will be inspite cof any
other provision of law. At this poant, the metheod of
integration, if any, of the exemption feature for Guam and the
Northern Marianes into the proposal is unclear.

VIII. INMPORT LICENSING FEATURES OF THE BILL
The act includes an import licensing scheme that is reported

tc be the first of its kind. Any textile importer, however
amall, would be required to cbtain a license from Washington,



D.C. There are strong indications that Commerce is not set-up to
handle this sort of thing and that the requirement would be seen
as 8o burdensome as to dissuade small, potential importers. The
track record at Commerce would not indicate that it has enough
manpower or necessarily the inclination to make a licensing
scheme work efficiently without & long break-in period.

IX. STRATEGIES FOR THE TERRITORIES
A. THREE STRATEGIES ON THE FOREIGN ISSUE

Under the U.S. Customs Headnote 3(a) program and the
Carribean Initiative Legislation, U.S. Territories are encouraaed
to establish businesses which are allowed to "import" into the
U.S5. market duty free those products of foreign origin which have
undergone a "substantial transfornmation'” wherein 2 minimum of 30%
of the producta value has been added on-island. The Headnote
3(a) program was established to encourage job and business
creation 1n our Territories and to create revenue from Jlocal
taxes. Currently, there are a numbar of textile manufacturing
operationa in the Commonwealth and in Guam in addition to a Guanm
watch assenbly plant. American Samoa has current plans to take
advantage of the Headnote 3(a) provisions.

Unfortunately, in a historical sense, Territorial-based
manufacturers have not been able to rely on even-handed treatment
by the Federal government with regards to the Headnote 3(a)
program. In her book, The Qffice of Territorial Affaira, Ruth
Van Cleve wrote that Australian wool procesaing in the 1950 and
wristwatch and textile manufacturing in the 1960’a were hanmperad
or closed vis legislative or administrative blows dealth when the

perceived successes threatened the "domestic" industry.

The words "domestic'” and "“import®” are used with some irony
here as circumatances have dictated that the U.$S. Territories are
treated as being as foreign aa Hong Kong or China. The U.S. does
not have &a good record in regulation of the Headnote 3(a)
program. Rules have been changed in midstream after bueinesases
have been eatablished and individuals hired: regulation changes
have occurred in unususal and accelerated manneras, actually gocing
into effect without benefit of the normal comment period; and the
sensitivities of those most affected have not been considered.
Effectively, with regards to textile productsas, the United Ctates
has gaid, "No rags, no riches'".

We should consider not only trying to mount an ititistive to
treat the American Territories as domeatic in thise legislataion,
but on a larger scale, build a consensus in Congress that the
Territories are domestic producers for all U.S. Custome trade
purposes. What we have now 1is a aystem that forces the
Territorisl governments and producers into a continuously
reactive role, rather than the proactive stance both they and the
U.S. desire for the Territories in the development of the island
economies. Wouldn’t it be nice if we were allowed to concentrate
on construction rather than eon putting out firea?
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Eagtificaticn given for the treatment of the Territories as

foreign- treatment of Canada, Hexico, the members of the European

Econoric Comaunity, &and the islands of the Carribean was fully

discusaed - the Territories were not even mentioned. While
sources 1in Washington say that the textile industry perceives
imports from the Territories as a major problem, it would appear

that aa a matter of policy the industry goes after every
perceived loophole, in hopes of gaining whatever they can.

RECOMENDATION 1. The Territories should be treated in

no leas a menner than the treatment afforded the
European Economic Community and Canada - therefore, an
anendment should be drafted which would extend the
general gquota exemption now enjoyed by those countries.

RECOMMENDATION 2. Barring that option, the Territories
should receive treatment similar to the Carribean Basin
countries and therefore be exeapt from the "iaport
sensitive categories.”™

RECOMMENDATION 3. Aa a longer-term objective, we
should explore ways in which the Territoriea can
forever after be treated as domestic produceras in a
manner that will avoid problems such as this in the
future. The focus of this review should be no more
narrow in scope than for purposes of the Headnote 3(a}
provisions but could slso be expanded asg the Governor‘’s
aee fit to include other "“trade" related issues such as
the Jones Act, regulation of air service, and
commercial coverage/assistance by the International
Trade Adminiatration, U.S. Department of Commerce. It
appears that for some purposes it would be in the best
interest of the Territeries to be treated asa both
foreign and domestic. Perhaps negotiations during the
next Omnibue Territorial Act would be a good forum for
this purpose.

B. POSITIONS OF HAWAII‘’S CONGRESSIONAL DELEGATICN

It is virtually a forgene conclusion that some version of

the bill will pass both housesa. Interestingly enough, positions
of Hawaii’as four-member congressional delegation are split at
this writing. Senator Daniel Inocuye is & co-sponsor ana

supporter of the bill, Senator Spark Matsunaga questions parts of
it but for the moment is non-committal, Representative Cec Heftel
signed on &= a co-sponsor with an eye toward winning support for
sugar, and Representative Daniel Akaka opposes the Dbill. In
Hawaii, the campaign to block passage already has won backing
froa, among others, the Fashion Guild of Hawaii and the Retail
Merchantas of Hawaii (an affiliate of the Chamber of Commerce of
Hawaii). Other groups showing "“concern"” are the chaaber itself,



the State Department of Planning and Economic Developrent, the
Economic Development Corporation of Honolulu, and the Hawaii-
Pacific Distriect Export Council, which advises the Uu.Ss.
Department of Commerce.

Here is how Hawaii’a delegation explains their differing
pesitions on the legislation, as reported this week in
the Honolulu Advertiser:

" Senator Inouye says "I will do whatever I can to make
certain that our people (Hawaii manufacturers) aren’t hurt. At
the same time I can’t close ry eyes to what is happening to the
whaole textile industry in the United States'. Regarding the

argument that textile/garment import restrictions will invite
retaliatory measures abroad, "We anticipate those people (foreign
nations) to retaliate but we’re not supposed to retaliate....
What we are trying to asay is, “if you want ua to open our doors,
open your doors slightly.”™

" Representative Heftel is a cosponsor of the House version
but only because of the tremendous amount of support the bill hasa
within the house "and this is not the sort of thing you’re going
to stop.”™ Congresamen who support the bill "are to a great
extent the sane people we have to have for assistance 1in
developing sugar (price support) legislation.” He hopes certain
provisiona can be introduced - a multi-colored fabric exemption,
for example - to make the bill less objecticnable to Hawaii
aloha wear manufacturers.

" Senator Matsunage says his main concern with the bill as
drafted *“is that its intended impact is aimed at Asia and the
Pacific..." Because as a meamber of the Senate subcommittee on
international trade he will be hearing testimony on the bill, he
ia reserving further assessnent, he says.

. Representative Akeka opposes the bill because "the level of
protection included is contrary to free market principles”.
Alao, the resulting higher prices “would adversely affect every
citizen 1n the United States." Furthermore, for Hawaii as an
agricultural atate, the prospect of retaliatory meamsures can’t be
ignored, he says.

RECOMMENDATION 4. Each member of Hawaii’s delegation
should be approached and advised of the 4injurious
features in this bill with regardsa to its current
impact and the deleterious message it sends to those
business persons who would desire to embrace Headnote
3(a) in the future. While Hawaii’s leaders have gone
on record with their positions on the bill, given
Hawaii’s history of Federal - Territorial relations,
they are normally sensitive to the needsa of our
islande, and may be pursuaded to assist us with
recommendations 1, 2, and 3 above.



C. MOOD QF THE CONGRESS

Congress has been escalating its assault on the Reagan
administration’a free-trade policies and the White House seens
paralyzed in responding. The trade issue is as politically
senasitive as the budget deficit, but since this measure has been
introduced the adnministration does not seem to be on the sane

kind of track. Aa a result, the lawmakers are moving to limit
the administration’s leeway and are taking trade policies into
their own hands. Many analysets think presaures could intensify

to the peoint where the lawnakers may push through riders designed
to limit imports in hard-hit industries, and the possibility that
Congress may inpose a surcharge on foreign imports looms in the
background. Whatever the eventual outconme, the trend is=s
unmsiastakaable: Congressional  proposals  for new import
regstrictions cover the £full range of domestic amapnufacturing

There isn‘t any shortage of problenms:

(1) lawmakers are moving to limit the President’s authority to
reject trade complainta when he considers them unjustified, one
of the government’s long-standing buffers against protectionist
demands, Instead, they are seeking to reguire imposition of
import reatrainta in more cases

(2) Senator Danforth (R, Missouri) introduced a bill that would
force Mr. Reagan to restrict imports if Europe and Japan refuse
over the next two years to open their telecommunications markets
to U.S., companies

(3) the House Waya and Meansa Conmittee is taking a new loock at a
bill that could cause a gconfrontation with Saudi Arabia over
trade in petrochemicals

(4) both houses have established new trade caucuses to draft
further proposals

(5) Congress is pounding the administration to do something about
the super-high dollar

(6 the U.S. is on the brink of a major confrontation with the
Common Market over steel that could blow apart the global ateel
quotas the President ordered last autumn

(7) VWashington and Brussels are heading for a showdown on
agricultural trade

It isa difficult to say where the congressional frustration
may lead. The Senate’s aggressive mood on trade with Japan
appears tec have peaked for now. And strategists concede Congress

could ge through the entire session without considering majer
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trade legislation at all; lawnakers may be so preoccupied with

the budget and the tax-revision bill that they won‘’t have much
time for other issues,

But congressional planners caution there still is a danger
that the current angry mood could spawn protectionist riders. No

one is asure what Congress wants the administration to do. Few on
Capitol Hill genuinely want to go protectionist, but they do want
Mr. Reagan to pay more attention to trade. Republicans are

banking on Treasury Secretary James Baker, who is heading the
adminiatration’s newly created Economic Policy Committee, to
focus more forcefully on the trade issaue.

In 1983, when the Textile Bilateral Agreement between China
and the United States expired, the U.S. imposed unilateral
reatraints on Chinese textile imports. China retaliated by
boycotting U.S. cotton, soybeanas, eand synthetic fibers. China
alao shifted its purchases of U.S. grain to other suppliera. As
a result, as reported in the National Journal last fall, U.S.
earnings from farm exports to China decreased from $1.5 billion
in 1982 to 5544 million in 1983. To thias dey, American farmers

have been unable to recapture these lost purchases.

RECOMMENDATION S. Other Congressional "friends of the
Pacific™ should be contacted for their suppert.
Retaliation by foreign trading partners is a very real
risk, and the districts they represent may atand to
lose with thias legislation. There ia ne doubt that
retaliation will occur under the General Agreement on
Tariffs and Trade; historically, agriculture is the
firat to suffer.

Integration of the exemption feature, whereby sweaters in
the emount of 160,000 dozen (for Guam) and 70,000 dozen (for the
Northern Marienas) are allowed to be imported inte the U.S.
without charge to the limits established for exports from the
country of origin, is unclear.

RECOMMENDATION 6. The issue should be addressed in the
proposed legislation - the exemption granted should be
allowed to stand &80 that the 160,000 and 70,000 dozen
figures are not charged to the guotas proposed for the two
Territories under the pending act.

X. A NOTE ON PROTECTIONIST LEGISLATION

Import protection is almoast elways a rotten idea, but some
trade barriers are more perniciocus than others. In many cases,
new rulea have been bizarre enough to match the most creative
famhions of the garment trade itself.

U.S. garment makers have coaplained about imports since the
1930’a, when they won "voluntary' restrictions on imports f£from



Japan. They not only punish efficient foreign garment makers but
also s8send a perverse message to developing countries who are
being asked by the U.S. to earn their own way,but, don’t sell in
the U.S. The perils of protectionism are cited so fregquently
these days as to sound like & familiar litany, but paradoxically,
protection measurea ealao damage the very groups whom trade
reatrictiona are supposed to protect.

Relief from tough foreign competition may temporarily
benefit protected industries and workers, however, the protected
clearly run the danger of becoming fat and lazy - tco comfortable
with artificial prosperity, too loath to inprove productivity,
too willing to i1gnore shrinkage in their markets - and eventually
they become more vulnerable than ever. What may not be so clear
is that some of them also risk widening the cyclicel swinga in

This is because whenever the overall demand for a product
declines, such a= in a turndewn in the economy, foreign producere
tend to capture more of the market. The loss in sales comes out
of the hides of the domestic firms. Consequently, U.S.
companies’ bad years become worse. This phenomenon haa been
demonatrated in the auto, ateeal, machine tool, and textile
industries. The widening swings in these cyclical industries’
shiprents probably can be blamed more on foreign producers’ price
advantages than on protectionist measures, but the trend is clear
and dismaying.

Through both pricing and protectionism, American
manufacturers are simply writing off a portion of the domestic
market. When foreign producers permanently lock onto a
significant portion of the U.S. market, the cyclical aswingas in
Anerican shipaents intensify. All of these American industries
are attacking the problem of foreign competition partly by, 1in
effect, creating ancther problen.

In handing foreign rivals & relatively stable slice of the
market, they are increasing their own insteability. They are also
keeping capital and labor tied up in sectors condemned to low
returna and to layoffs. It’asa & poor aubstitute £for beconming
truly competitive.
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TEXTILE SHIPMENTS FROM GUAN
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REFERENCE NOTES:

1

TSUSA
NUNBER

379.7630

379.7640

379.9030

379.9630

383.8073

383.6371

379.7685

379.9690

383.2730

383.5227

389.6255

2 3

TSUSA COMMODITY CAT

DESCRIPTION NO.
MENS SWEATERS WOOL 445
KNIT NOR > s35/LB
NSPF
BOYS SWEATERS WOOL 445
KNIT NOR > s5/LB
NSPF
M&B SHIRTS HMF NCR &38
KNIT NSPF
M&B OTH MNF 651
PAJAMAS NK NOR
WaG SWEATERS KNIT 646
MMF NOR
WOMENS OTH WOOL 446
KNIT SWEATERS
>85/LB NOR
M&ER WOOL KNIT WAPP 459
NSPF NOR >s5/LB
M&B MMF OTH WAPP 6359
NK NOR NSPF
WOMENS OTH SHIRTS 339

CTN KNIT NOR

WGI OTH WAPP KNIT 359
NOR VEGETABLE FIBER
EXCEPT CTN, SUBJ

TO CTN RESTRAINTS

MMF INKED RIBBONS
NK ORN NSPF

N/A

DOZ

Doz

fala )4

DOZ

bG2

DOoZ

boz

DoZ

DoZ2

LB

1984
NET
QUANT

107,347

690

300

1,868

5,555

73

1,146

81

459

1,331

343

4 S 4
1983 IMPORT
IMPORT CONVERSION SENSITIVE
RATIO FACTOR 217
111.7% 1i4.88/D0Z YES
(WOOoL)

111.7% 14.88/D02 YES
(WOOoL)

is.ix 18.0/D02 NO
(<40X%)

3.6%x S52.0/D02 NO
(<40%)
173.6X 36.8/D0Z2 YES
{>40%)

425.8x 14.88/D02 YES
(WOOL)

NONE 2.0/LB YES
(WOOL>

NONE 7.8/LB N/A
S91.8% 7.2/Db0Z YES
(>40%x)

NONE 4.6/D02 N/A
NONE NONE N/A



TABLE 3

QUANTITIES AND DOLLAR VALUE OF 1984 TEXTILE SHIPMENTS FROHM GUAM TO
THE U.S5. BY THE SENSITIVE/RON-SENSITIVE CATEGORIES

UNDER THE PROPOSED H.R.
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N

TSUSA I
NUMBER T
379.7630 Doz
379.7640 DOZ
379.9030 DoZ
379.9630 DO2
383.8073 DoZ
383.6371 bozZ
379.76895 Doz
383.2730 poz2
TOTAL

PERCENT

1562 ACT
1984
---IMPORT QUANTITIES--
NOT
SENSITIVE SENSITIVE
CAT CAT
107,347
690
300
1,868
5,555
73
1,146
459
115,270 2,168
z==s=== =====
85x%

1984
---IMPORT VALUgs---
NOT
SENSITIVE SENSITIVE
CAT CAT
$£9.628,983
$55,117
523,964
£149,216
$311,333
$7,144
5113,454
s67,449
$10,183,480 s173,180
EZSES=EEESE=E=SS = SExS=S===
98.33% 1.67%
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TABLE 4

1984 TEXTILE SHIPMENTS FROM GUAM TO THE U.S. - MAXIMUM GROWTH
FOR SHIPMENTS IN CALENDAR YEAR 1985
E S I S S S I R S S S S S S S S S E S S S S SR S S NS S ST R SR ST S S S ST S SN E T TN S TR T R SRR R R EEEERESEESCSESSsSEETDTE==
REFERENCE NOTES:
1 2 3 b= S [}
BASE 1584 MAXIMUNM
YEAR SQUARE 1985
TSUSA TSUSA COMMODITY CAT 1984 CONVERSION YARD SHIPMENTS
NUMBER DESCRIPTION NO. (DOZENS) FACTOR EQUIV (DOZENS)
375.7630 MENS SWEATERS WOOL 445 107,347 i4.88 1,597,322 108,420
KNIT NOR > sS/LB
NSPF
379.7640 BOYS SWEATERS WOOL 445 690 14.88 10,267 €97
KNIT NOR sSS/LEB
NSPF
379.9030 M&B SHIRTS MMF NOR €38 300 18 5,400 28,889
KNIT NSPF
379.9630 M&B OTH MMF &51 1,868 52 97,136 13,462
PAJAMAS NK NOR
383.8073 WaA&G SWEATERS KNIT 646 5,555 36.8 204,424 5,611
MMF NOR
383.6371 WOMENS OTH WOOL 445 73 i4.88 1,088 6,720
KNIT SWEATERS i
»s5/LB NOR
379.7685 M&B WOOL KNIT WAPP 459 1,146 2 2,292 50,000
NSPF NOR >s5/LB
383.2730 WOMENS OTH SHIRTS 339 453 7.2 3,305 97,222
CTN KNIT NOR
Note €6 -~ Pleaae refer to the reference notes which follow

thease tables.



REF

REFERENCE NOTES

Tariff Schedules ¢f the United Staces, Annotated

(1985). The numbers correspond to the 1nformation
supplied on custome entry and withdrawal forms with
respect to articles imported 1nto the customns

territory of the United States from Guam during 1984,

The socurce of the data for the TSUSA numbera and
quantity and dollar values in the succeeding tables
was! Shipments from U.S. Possessicons to the United
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Stetes by TSUSA Commedity, Table 4, oy the U.S. Bureau

of the Census.
A pertinent note to the above source Zollows:

“Data on shipments from the Virgin Islands,
Guam, American Samoca, and Puerto Rico are
cbtained <from import documents filed with
U.S. Customs QOfficials. The data shown in
thie report reflects entries for immediate
coneunption and entries into Customs bonded
warehouses....

Information on shipments between the U.S.
and other U.S. Posseasions are not compiled
by the Bureau of the Census.”

The above source book reflected no textile exports
from American Samos i1nto the U.S. during the Calendar
years 1980 through 1S984.

TSUSA numbers change periodically to reflect., among
other things. combinations of the commadities
described or renumbering of the tari£f schedules. For
inatance, mnens and boys wool knit wearing apparel
imported from Guam in 1984 under TSUSA number 379.7680
1s deacribed under TSUSA number 375.7685 i1n the 19853
schedules. The £following, supplied by the U.S.
Customs Service in Honolulu, lists the TSUSA number
used in the above source bock and the new commodity

number i1n the 1985 tariff schedules:

Reported No. New Number

—_——— e = A ——

379.7680 379.7885
379.95880 379.9690
380.8140 379.9540
380.8443 379.9355
382.3347 383.4747
382.0459 383.2205

383.5226 383.5227
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Abbreviations used in the commnodity descripticna are
as follows:

CTN - Cotton
DEN - Denaim
DOZ - Dozen
INC - Including
LB - Pound
M&B - Mens and Boys
MMF - Man-Made Fiber
NK - Not Knait
NOR - Not QOrnamented
NSPF - Not Specifically Provided For (a “basket”
commodity number in the schedules)
RN - Ornamented
OTH -~ Other
T&S - Trousers and Slacks
WeG - Womens and Girls
WAPP - Wearing Apparel
WGI - Womens, Girls, Infantse
> - Greater Than

Subject to Cotton Restrainta - Articleas in which the
catton component equals or exceeda 50 percent by
weight of all component fiberas.

Category numbers as referenced in Section 4(2) (A) of
the proposed "Textile and Apparel Trade Enforcement
Act of 1985" (H.R. 1562) and derived from the U.S.
Department of Commerce publication "Correlation:
Textile and Apparel Categories with Tariff Schedules

4 e

Import ratios as referenced in Section 4(3)(A) of H.R.
1562 and derived from the U.S. Department of Commerce
publication "U.S. Production, Imports and

Febers Textiles and Apparel. The ratio 1s expressed
as the total 1983 U.S.imports under that category
divided by the total 1983 U.S5. domeatic production of
that categeory. A ratio greater than or equal to 40.0x%

for the preceeding calendar year 13 an “import
sensitive" category under the proposed act (in
addition to any wooel product regardless of the
import ratio’. The 1983 figures were the latest

availaple.

Conversion factors are used to convert the unit of
i1ssue to sguare yard equivalents under the section on
“minimum gquantities® in the proposed act (Section 5{c)
H.R. 1562). For instance, 100,000 sgquare vyard
equivalents of mens wool sweaters under TSUSA number
379.7680 at a conversion factor of 14.88 per dozen



would equal 6,720 dozen sweaters. The source for
these conversion factors is the same as 1n reference
note 3 above.

Realistically, Guam producers might not be able to
achieve the growth allowed in certain categories that
had low levela of production in 1984, due to marketing
considerations, material availability, workforce
training, or equipment constraints; Guams’ principal
1384 production lines are limited to 1% growth.

The formulas for computing the maximum levels for 1985
and beyond are as follows:

For wool products, under each category:

tay If 1984 shipments are lesa than 100,000 aquare
yard eguivalents, then 1985 shipments are limited to
100,000 =quare vyard equivalents, otherwise, 1985
shipments are limited to 1884 levels multiplied by
101x%x, Growth in succeeding years, after the 100,000
square yard equivalent level is reached, is limited to
1x.

For wearing apparel other than woel, under each

P ———R— 4

(b)) If 1984 shipments are less than 700,000 =square
then 1985 shipments are limited to 700,000 square yard
egquivalents. Graoawth in succeeding yeara, after the
700,000 asguare yard egquivalent level {8 reached, is
limzted to 1%.

(<) If 1984 shipments are less than 700,000 aquare
yard eguivalents and the category is npot import

sengitive, then 1985 shipments are limited to 700,000
square yard eguivalents. Growth in succeeding vears,
eiter the 700,000 square yard equivalent level is

reached, 1= limited to &x%.

id) If 1984 shipments are greater than 700,000 sguare
then 1985 shipments are limited to'EhE"léEZ“iéGEl
multiplied by 101x%. Growth in succeeding years |is
limited to 1%.

(e} 1If 1984 shipments are greater than 700,000 aquare
vard equivalents and the category is not import

sensitive, then 1985 shipments are limited to the 1984

level multiplied by 115x%. Growth in succeeding years
is limited to 6%.
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We are counsel tc a number of companies with operctions

or propcsed cperaticns in the insular possessions of the United

tates.

We have worked with Congressman Ben Blaz's office in

connection with a seminar recently sponsored by the American

Association of Exporters ané Importers.

with Congressman Ron delugo {(Virgin Islands)

We have also worked

in connecticon with

a number of possible situations which have resulted in sub-

stantial investment and corresponding employment in the Virgin

Iglands.

clients possible operations in Guam.

Further, we are currently discussing with some of cur

We are concerned with the chilling effect the decision of

R
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Cffice of the Attorney Generzl
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the United Statesz Court of International Trade, affirmed by the

U.S. Court of Appeals for the Federal Circuit in Yuri Fashions

Company, Ltd. v. The United States (632 F.Supp. 41 (Ct. Int'l

Trade, 1986; aff'd F.2¢é (Fed. Cir. November 28, 1986)}. (Copies

Hy

of both decisions are attached for vour convenience.)

We believe that the Yuri decisions will ultimately bring an
end to many of the bemefite resulting from locating cperations in

the insular possessions of the United States.

We have been advised by ccunsel for Yuri that the case will
be appealed to the Supreme Court c¢f the United States. We wculd
appreciate the oppertunity to discuss the basis on which we may
represent the Government of Guam in a brief filed as amicus

curiae.

I look forward to hearing from you.
;
[ "-\
e!ﬂ ‘ruly yours,
Louis Schneider
LS:ac
Enclosures

ctc: Congressman Ben Blaz
Attention: Beb Bibb, Esguire
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YURI FASEIONS CO., LTD.,

Aprezl HNHo. 86-112s8

DZCIDED: November 19, 19386

e SHMITH, Circuit Judce, BENMETT, Senior Circuit Judce,
IWMAN, Circuit Judce.

NEWHAN, Circuit Judce,

- -

Yuri Fashions Co., Ltd., appeals the judgment of the United
tates Court of International Trade, Judge DiCarlo presiding,

holding tha:t appellant's merchandise was properly excluded fronm

teg, 632 F. Supp, 41

11

entry. Yuri Fashions Co. v. Unikted s§-

[

{(C=. In:t'l Trade 1986). The judgment is affirmed on the basis

of Judge DiCarlo's cpinicn.
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YURLD FASHIONS CO. LTD.. Plaintff,
Y.
The UNITED STATES, Defundant,
and

American Fiber/Textile/Apparel Coslis
tion, Defendunt-Intervenor.

Court No, 34-12-01407.

United States Court of
Internativnal Trade,

March 21, 10HEE,

exclusiun of
U

(mporser ehabiengod

awesters  mmporwed  (rom o the
wealth of Northern Mariana Islands and
soupht declaratory judgment that regula-
tion of the President, defining textile prod-
ucts of insular possessions of the United
States for purpeses of quota restiraints,
was ultra vires and void. On cross metions
for summary judgment, the Court of Inter
national Trade, DiCarlo, J., held that: (1)
General Headnote of Tariff Schedules of
the United States regulated only duty paid
on imports from insular possessions and,
thus, did nnt conflict with the regulation:
(2} impnrrer's sweaters could he excluded
under the regulatinn as a product of Karea:
and {3) importer lacked standing to chal-
lenge the regulation as applied to products
of insular possessions er to challenge di-
rective of Chairman of Committee for Im-
plementatian of Textile Arreements.

Actinn dismissed,

1. Custams Duties &=22

Tariff Schedules, General Headnates
and Rules af Interpretation, Headnote 33l
did not address quota or other restrictions
hut regulated anly the duty paid on imporis
from insular possessions, such as the Com-
monwealth of Northern Mariana Islinids
and, thus. Jdid not vonflict with regulation
promulgzated by the President, defining tex-
tile products of insular passessions of the
United States for purpnses of quota re-
straints,

2. Custnms Duties =10

Presidrnt has heen delerated broad au-
thority under Asricuitneal Aet of LG,
§ 204, as amended, 7 US.CA § 18 to
nepotiate textile rostrint acreements with
other nations, and tn arder promuliration of
regulations to carry out such apreements.

1. Customs Duties =10

Swrnters impirted from the Common-
weallth of Northern Marmna lshinds eonid
e exclnded snder regubtion promnieated
by the Proculent, defining texile pradaets
of msular possessions of the Uneed Staces
for purnoses of quatt pesteaints, whern
erntry of arerin of the sweaters may have
hewn the Cammonwenlth Tor Jdute il
marking purpeses but was Korea for tex
tiie restraint purpeses,

4. Declaratory Judgment ¢=200

Importer, which did not allege it was
adversely afiected or aggrieved by regula-
tion of products of insular possessions,
lacked standing under 28 U.S.C.A. § 1581()
to challenge appiication of regulation of
President, defining textile products of insu-
lar possessions of the United States for
purpeses of quota restraints, to products of
the Commonwealth of Northern Mariana
Islands: importer’s merchandise was prod-
uct of Korea and not preduct of an insular
possession.

5. Declarmtory Judgment =100

Importer, which did not allege any
facts to indicate that it was or wnuld be
adverseiy affected or apgrieved, lacked
standing to chalieape dircctive of Chairman
of Committee for Implementation of Tex-
tile Aypreements to Customs Service, per-
mitting 70,000 dozen sweaters to be import-
ed from Commonwealth of Northern Maria-
na Islands during peried November 1, 1984
to Oetobur 31, 19835,

Barnes, Richardson & Colburn, Andrew
P. Vanee and Michael A. Johnson, New
York City, for plaintiff,

Donald C. Wondwnrth, for amicus curiae
Com. of the Noarthern Mariana Islands,

Richard K. Willard, Asst. Atty. Cen.,
Daviid M. Caben, Direetor, Commercial Liti-
sratian Branch, Civil Div.,, Washington, D.C.
tVelta A. Melnbreneis), New York City, for

defendant.

Miller & Chevalier, Chartered, Donald
Harrizon, Washingrton, D.C., for defendant-
intervenor,

MEMORANDUM OPINION
AND ORDER

PDICARLG, Juige:

PlainaalT  ehalleneres  the exclusion of
swoaters imported from the Common-
woealth  of  Northern  Mariana Tsbhands



YURD FASIHIONS CO. LTD) vo UNITED ETATES
Clie 22 632 F.Supp. 41 ICIT 1 P4 )

that a regulation, 19 C.FR. § 12.130b)
{18€5),' defining textiie products of insuiar
possessions of the United States for pur-
poses of quotd restraints, is wllrg vires
and void.

Plaintiff’s merchandise was denied entey
on the grounds it was not accompanied by
export visas f{rom the Republic of Kerca
{Koreal, which the United States Cusioms
(Customs) mamnzined was the
eouniry of orizia of the mereiendise, purs
stzn to 19 C7.8. § S0, Plunudf
s2¥s it merchandise s a product of the
CNMI faor ali purposes, pursuant to Gener-
2} Zeacdnote M) of the Tarif Schedules of
the United States (TSUS), and carnot be
excluded from entry 25 a product of Korea
by virtue of 1% C.F.R. § 12.130ib).  Plain-
tii also argues that reculation is wfira
vires as applied to the CNMIL

Sarvico

Plaintiff aileges jurisdiction pursuant to
28 .S.C. §§ 13811a)° and ESS1EN (1280,
and seeks a declemtory judirment pursuant
to 28 U.S.C. § 2201 (1982} and Rule 57 of
the Rules of this Court

The American Fiber/Texule/Apparel Co-
alition, a coalition of twenty-ane American
trade assaciations and uninns whose mem-

L. 19 C.F.R. § 12,150 was published s an inter
im reguiztion by T.D. $4=171, 49 Fed.Rez, 31248
{August 3, 1954) and 35 3 final resulaoon by
T.D. 3538, 30 Fud.Rug 710 (March 3. LMS3)
Plainufl's merchandize was eacluded by vutue
of the interun rezulaton, Since pimonl{’s ner-
thandisc would also be excluded under the tinal
regulanan, which Jiffers, with respeet 1o unsalar
Possessions, from the interun reguiaiom unky in
form, the Court conmders the final regdbatons,
See tnfra, nuie 4.

2 Plinufl prowsied the cxclusion of is iner
Cf}andi:c and demanded action on the prnest
within 30 days pursuant 10 19 C.F.R. § 17420 5)
{1984). Plainufl brought the action wnder 19
US.C. § 1515(b) (1952) and 28 U.S.C. § 158%a)
When no action was 1aken, and the protest
deemed denied, after 30 davs.

328 US.Co§ 2631GXINA) (1982) provides that
Any person who would be adversedy atfevied
or aggricved by a decisian o 3 civil setion
Pending in the Cuurt ol fnternatonal Teade
may, by lcave of count, inlervene o swch
action, except that—

N2 perzon mav intervene in A civil action
under seetivn 515 ... of tle Tamll Aet ol
1930, .

bers are v dved in progudi g of watl e
and texuie praiucts, waspg-antd leave @
intervene as a party defe ncant 'n that p gt
of this acttn brought undg 25 U5 ¢
§ 13314).° The CNMI, thraugh its Regr
dent Repremnative to the Unitod Siates,
was grontod leave to appesr as amic s
curae.

PLuintiif{ maves. anl dolcndent c-oSs-
moves for summary; jedgment. The pir
Jes anree thot a0 85408 Af nyr s fuet
are dispuied.

The Court holds that 15 CF.R, § 1o
1ofbydoes not conilict wighy Gemeeu] = eadd-
nute Slal

I. The Exclusion of Plaintilfs
Muerchandise

{n November, 1984 plaindf{ atiempiad to
enter a4 shipmeant of sweaters processed In
the CNMI from eomponents mate in Ko-
rea. The merchandise was sccompanied by
a completed Custams Form 5220, cersifving
that more than fifty percent of the total
value of the merchandise was added by
materials made and labor performed in the
CNMIL Applving 19 C.F.R. § 12,130, Cus-
tomy determined that the country of ongin
of the sweaters wns Rorea.! Since the

Thus intervention s oot peenuited wiere the
Cuurt has jurtsdiction ander 28 U565 1351Ha)
aver 3 ouse of action te contest the denalb of 2
pronest under 19 US.CL 4 1515,

4, 19 CFR. § 12,130 chaneed the countey of
uriztn reuutretienis for wetides and teande prod-
ucly Subpest to anameaive restraots, bnoorder
for 3 1extihe praduct masiaciured e conn-
res to fave the wevami coontry as s ceniry
al sz [oe guond purpeoses, e product st
underge “aubstanual tranclormaton” i the s
ond countey. Scenon 12.130ihy stares i parte:

Fur the purpuse af this sectinn L, a testtle or
textile product, subjeet 10 section 204, Agri-
cultural Act of 1956, as amended, finported
inin the customs ierrtory of the United Siates,
shall be 3 produvt of a parncubar Torcign
territory ar country, of insular possession of
the US. T it is whally the prowth, prowduct, or
madudacture o e Toreisn territery or coun.
uv, or msular poswzsion, However o0 3
hestle o teznde product, ubreet W oevtion
204, which comsasts of mateniaby proniveed or
dertved lrom, or procussed i, wore Hun ooe
fisrvinn weeimiey or counry, ur msiiar posses.
i ol the UM, shall be a prodogt or that
Te UISR WrTen o oar L ant i1 %, 000 At T s
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merchandise was not accompanied by ex-
port visas from Korez, the merchandise
was refused entry.

Plaintiff contends that General Headnote
3(a), TSUS, precludes application of 19
C.F.R. § 12.130 to its merchandise. Plain-
tiff szys that its merchandise is a “product
or manufac kre” of the CNMI under Gen-
eral Headnote 24) fer sl purposes, and
may n & hav €an Gher country as its coun-
v O or'ch { @& whule resiraint pursoses
unl'SS so prov.ded for by act of Congress.
The Cdrt dif b s,

A, Generdl Headnote 2(a)

i1} By its t&ms, Generzl Headnote
3(a)? regulat® oniy the duty paid on im-
p%ts frem i Mdular possessions, such 2s the
CNMI, The headnote is captioned "Rates
of Duty” and it expressiv spesks only to
the “rates of duty” for articles imported
into the customs territory of the United
States.

The Court agrees with the recent holding
of the Court of Appeals for the Ninth Cir-
cuit that nothing in the headnote addresses
gulta or other restrictions:

HeadnOte 3(a) applies solely to tariffs

and dutes.... [Alfter examining the

Ommon mEaningd 0F the words “lury”

and ""quona,” we nclude that "duty”

cann®t be read to encompass “quo-
t='".... ConSequently we hold that that

s@n whire u lo%1 underwent a substantial
transi®rmati®n. A texiile ar texttle product
will be Lonsidercd 10 have undergnne a sub-
stanuial transformation i it has been trans-
formued by means af substanual manulactue
Ing ar processing aperatons into a wow and
diflferent article of commerce.

Sez Mast Industnes, Ine, v, Regan, 3 CIT —, 596

F.Supp. 1367 (1984) {upholding scction 12.130

as within the authority delegated to the Presi-

dent under section 204 of the Agricuhiural Act of
19564, as amended, 7 US.C. § 1354 (1982)).

5. At the time of the auempted eniry, in 1934,
Guneral Headnote 3a) provided, in part:
Rares of Duty
{3} Products of Insular Passessions,

(i) Except as pravided in hemdnote 6 of
schedule 7, pan 2, subpart B and except as
pravided in headnote 3 ot schedule 7, part 7,
suhpant A, aritcles dmporied froon jpsular pes.
sessiums of the Untied Stnes whivh are outside
ihe ctistams lerritory of e Uneed Statexs are

FEDERAL SUPPLEMENT

Headnote 3(a) does not apniy to quotzs,
and therefore, that it did not preempt the
guoty restrictions imposed [on the im-
ported merchandise].

United Stales v. Paicl, 762 F.2d 784, 700~
91 {2th Cir.1985). Plaindiff says that Pacel,
in which fraudulent vioiation of import
laws was alleged, turned on very different
facts than this case, and that the Ninth
Circuit appurest!y overlooked headnote §
of sehedule 7, part 2, subpar: E {setting a
quotz on timepteces imported {rom insuiar
possessions), when the Court said that it
“¢zn {ind absoluteiy no reference to quotas
in any part’’ of the TSUS. 762 F.2d a¢ 781,
But neicher of these observations provide a
rezson why the Paicl Court's interpreta-
tion of General Headnote 2{a) should not be
foilowed. .

The Court also disagrees with plaintif{’s
arrument that the legislative history of
General Headnote 3(a) indicates that Con-
gress intended that provision to define the
country of origin of merchandise imported
from insulur possessions for all purposes.

A tariif prefercnce for goods from all
insulur possessions of the United States
was first enacted as part of the Customs
Simplification Act of 1954, Pub.L. 768, 63
Stat. 1106, 1139, § 401 {enacted as section
301 of the Tarnff Act of 1930), which stated
in pertinent part:

sulieet o the rates uf duty set forth in eolinn
rumbered § of the schedides, execcpt that oll
steeht articles the prowth ar product af any
such possession, or mannfaciured ur praduced
 any such possession from materials the
gronvth, product, or inanufaciire of any such
possession ar of e aotoms twerrory of the
United States, vr of botlh, which Jo not comtcin
Joreign materiels to the value of more than 50
percent of their toral value {ur more than 70
percent of their toal value with respect o
watches and walch movements), coming to
the customs territoey of the Unied Siates di-
rectly [rom any such pussession, and all ani-
cles previously iimported into the cusioms ter-
ritory of the Unued Stines with pavment of all
applicable Juties and taxes impnsed upoa or
by reason of importition which were shipped
feom the United Siates, wathant remission,
rehund, or dewhack of such duties ar 1axes,
directly 1o the possessiom from which they are
beimyg returned by direet shipment, are exempr
Jroenn dee Jempliises adided).
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There shall be levied, colleciad, and
paid upon all articles coming into the
United States from any of its insular
possessions ... the rates of duly which
are required to be levied, collected, and
paid upon like articles imported from for-
eign countries; czecpt that ell articles
the growth or produc! of any such pos-
scssion, or menufeciured or produced
in eny such posscesion from metericls
the growth, product, or menufnciure of
eny such posscszion or of the Unifed
Stelcs, or of buth, which da nol contain
Jforeign materials o the value gf more
thon 50 per centum of their total value

. shall be admitted frec of duty upon
compliance with such regula‘ions as to
proof of origin as many be prescribed by
the Secretary of the Treasury [emphasis
added].

According to its legislative history, this
provision was intended to
provide for the duly status of importa-
tions from the insular possessions of the
United States. The new section would
provide that all articles imported from an
insular possession of the United States
... shall be dutiable at the same rates as
are importations from {oreign countries,
except those which (1} are entirely of
native origin or (2} are manufactured in
such possession and do no! contain
over 30 perceal of forcign malerinls

S.Rep. No. 2126, Sird Conp., 2d Sess. {1954}
reprinted in, 1954 U.S.Code Conp. & Ad.
News 3, 2900, 3905 {(emphasis added),
General Headnote 3(a) was enacted as
part of the Tariff Schedules of the United
States in 1962, by the Tariff Classification
Act of 1962, Public Law 87—1586, 76 Stat. 72,
The Tariff Classification Study published
by the Tariff Commission stated that:
General headnotes 3 and { prescribe the
conditions obtaining with respect to the
“Rates of duty” columns numbered 1
and 2 in the proposed revised schedules.

& The Turdjf Clussifivarion Sidv is considered
an important source of lemislative histury of the
Tarilf Schedules, United States v, Andrew Fish.
er Cyele Cu., 57 CCRA W2, 10607, C.A.D. "6,

In doing so, general headnote 3 covers

the substznce of the special treatment

presently accorded to products of insuiar

possession {under par. 301 of the Tariff
- Act of 1930, as amended}....

Submitting Report, Vol. 1, p. 17 (emphasis
added).

_In 1966, Congress considered the tariff
stztus of products of insular possessions in
eracting headreoies to Schedule T of the
TSUS to estoblish quotas on imporation of
timepiecss and a speciul country of origin
rule for buttens from insular possessions.
The legislative history of Pub.L. §9-203,
providing for the timepiece quota, states, in
parz

Under parzgraph (a) of general headnote
3 of the TSUS articles, the growth or
product of a U.S. insular posscssion
outside the customs territory of the Unit-
ed States, are free of duly when import-
ed into the US. cusloms lerrilory if
they do not conlein forcign malerinls
to the value of mare than 50 percent of
their total value,

S5.Rep. 1679, 8%th Cong., 2d Sess. (1960),
reprinled in, 1268 .S.Code Cong, & Ad.
News 4189, 4390 (emphasis added). The
lewrislative history of Pub.L. 89-806, provid-
ing for the country of origin rule for but-
tons, describes General Headnota 3(a) as
providing an “advantage” for goods from
insular possessions.

This advantage consists of dufysree
treatment for ardcles coming from the
insular possessions if they meet two sim-
ple tests. First, the article arriving from
the possession must have a value at least
double the value of the foreign materiais
contained in it Second, i must have
been subjected lo sowme manufacluring
or proccssing operation in the posses.
sion.

126 F.2d4 1303, 1311 (1770% see 2 R, Sturm,

Custones Luw and diinizirasion, § 512, 10-13
(1945) (eiting cases).
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S.Rep. 1600, £9th Cong., 2d Sess. (19Ga),
reprinted in 1968 U.S.Code Conp. & Ad.
News 4298, 440! (emphasis added).’?

From the legisiative history of Genera]
Headnote 3(a), the Caurt draws two conclu-
sions, First, nothing in the legislative his-
tory of General Headnote 3(a) known to the
Court indicates that the headnote was in-
tended to regulate anything other than rate
of duty. Sce Poiel, supra. Second, the
lecisiative histary indicates that Congress
intended that General Headnote Ja) grant
duiy-iree treztment to merchandise which
(1) is 2 growth, preduct or manufacture of
an insular possession and (2) satsfies a
speciiiad percentage of its volue derived
from the insular possession. Congress has
never specified how merchandise is to be
defined as a growth, produet or manufac-
ture of an insular possession® Congrass
presumably left definition of these terms to
the Executive branch.

Plaintif{ peints to the quotas Congress
enacted on timepieces imported from insu-

7. Congress also amended Gunerzl Headnole 3(a)
in 1974 and 1983 o implement the Generzlized
System of Preferences and the Carmibean Basin
Ininative, respectively, The Trade Act of 1974,
Pub.L. 98-618, 88 Star.1978, § S02; Caribbean
Basin Economic Recovery Act, Pub.L 9847, 97
Stat. 392, § 214a) 1M D). Bath enactmenis al-
tered the forcign cantent permissible with re-
speet 1o duty-free entry of goods Mrom insular
postessions. Neither enaciment is accompanicd
by anv indication that Congress created ar ap-
proved any pamicular administrative st for
"product” of an insular posscssion,

8. Amicus curige argues that Ceneral Headnowe
Ma) csiablishes a single “value added” test, re.
lerring to legislative history of the Tarill Act of
19069, Ch, &, 15 Szt 11, § 3 (1%M9), and the
Tarifl Act of 1920, Ch, 497, 46 Siat, 590, § 301
(1930), which provided for duty-lree treatment
for impants from the Philippine Isfands.

The two-prong test was established in the Cus-
toms Simplification Act of 1954, the first legisia-
tion to permit duty-free entry of imports fram
the CNMJI At Customs Ruling CLA-2
CO:R:CV:G 553239 PR, issucd 1o plaiatill alter
promulyation of 19 C.F.R § 12130, recopnizes,
Customs had an established and uniform prac-
tice of defining “producis™ of insular possces.
sions, a requirement 1hat was additianal 10 the
value added 1t In a previous ruling, Cusioms
described that practice as folluws:

Whether an arucke is a “praduc” of an
insular passession within the meaning of Gen-
cral leadnete 3a), TSUS, depends upon
whether substanial pracessing operations are
performed i abe innlar possession. s

lar possessions, apparently to argue that
Congress has resesved for itself authority
to enact quotas on merchandise which met
the rule of origin stated in General Head-
note 3(a). But the fact that Congress has
enacted quotas with respect to one kind of
merchandise hardly argues that it has not
delegated to executive branch authority to
adopt other country of origin rules for non
duty purposes.

B. 19 CF.R § 12.120 and the CNMI

Plaintif{ and emicus curiae argue at
length that Customs had no authority to
exclude products imported from the CNMI
under 19 C.F.R. § 12,130 since {1} the
source of executive power to regulate tex-
tile imports is seciion 204 of the Agri-
cultural Act of 1238, as amended, 7 U.S.C.
§ 1854 (1982),* (2) that statute grants the
President autherity to issue regulations
raoverning importation of products of

toms has consistently ruled that Headnole

3(a) requircs more than merely “some pro-

cessing.”  Articles imported into the insular

possession must undergo exiensive operations

1o satisfy the requirement that the merchan.

dise be the growth or production of the pos.

scssion,

On August 2, 1985 Customs proposed = change
in this established and wvniform practice in or-
der 1o conform the definition of produet under
General [Headnote 3a) with the country of orni
gin rule of section 12,130(b), 50 Fed.Rug, 3193,

9. Scction 204 states in part:

The President may, whenever he determines
such aciien appropriate, negotiate with repre.
seniatives of foreign goverrmenss in an cflort
to nbtain agreements limiting the export from
such countries and the irmporation into the
United Siates of any agriculiural commodity
or product manufactured therefrom or tex-
tifes ar tcxtile products, and the President is
autherized 10 issue regulations governing the
eniry or withdrawal (rom warchouse of any
such commodity, product, texiiles, or textile
products to carry out any such agreement. fir
uddition, if a mulifateral agreement has been
or shall be concluded under the wuthority of
this section amang countries acconnting for a
significant part nf world trade in the articles
witlt respect to which the ugreement was con-
cluded, the President may alsn iscue, in urder
0 carry oul such an ugrecment, regnlations
governing the exiry or withdrawal from ware.
Iose of the same articles witicl ure the prod-
wels of eowmries o partics @ the agreement
Jumphasis added].



YURI FASHIONS CO., LTD. v. UNITED STATLS
Clicaa 632 F.Supp. 41 (CIT 1936}

“eountries”, and (3) the CNMI is not a
country, but an insular possession in com-
monwealth status with the United States.'

[2) But, plaintiff's merchandise was ex-
ciuded because it was determined to be a
product of Aorca, not the CNMI. The
President has b @n delegated broad author-
ity under secti’® 204 to negotinte texule
r2wrlnt 2 eem %is with other nations,
and t Corder the B Pnul%dion of rerula-
tion St corry ok B G afreuments. See
Ame—ickn Agso Seih § Esvorters and
Imp Fers—Tuzti™ar il Auperel Group 1.
Unit @ Sietes, 771 F2d 1219 (Fued.Cir,
1.2} Pursuznt to thi 5 authority, the
Unit @ States entered into an agreement
with Korea limiting imports of textiie prod-
ucts from that country into the United
States, and the President ordered 19 C.F.R.
§ 12,120 promulyated to prevent the eir-
camvention and frustration of such arree-
ments. See Exec. Order No. 12473, 49
Fed.Reg. 19933 (May 11, 1984). Plaintiff
does not question the President’s authority
to negaotiate such an agreement with Ko-
rea, or to order the promulgation of section
12,130 to carry out such agreements. Sec
Mast Industries. fnc. v. Regan, 8 CIT —,
536 F.Supp. 13G7 {1984y Amertan dssoci-
atign of E-zorters and [mo rers—Tez-

10. Since 1947 the Unitled Siates hs sdming.
tered the Noethern Mariana Islands aspartof
the Trust Terntory of the PacifE B aods und.r
4 United Natwns Trusteeship  Agresmint.
Trusteeship Agreement {or the Former Japars se
Mandated Islands, 61 Siat. 3301, T.LAS. No.
1665, 3 UN.T.5, 189, Under the Trusiteship
Agrezment, Art, 3. the United Siae 5, as Admims-
tering Authority hay:

full pawers af administration, legisiation, and
jurisdiciion over the Turrilory subject to the
provisions of this Agreement, and may apply
to the Trust Territory, subject to any modifi-
cations which the Administering Authority
may consider desirable, such of the laws of
the United States as it may deem appropriate
1o lucal condilions and requirements.
Anticle 8, § 4, of the Trusteeship Agreement
gave the United Siates power to negohate and
conclude treatics and agreements with other
natons un beball of e CNMIL
The Covenant 1o Establish 2 Commonweaith
of the Northern Marana Islauds in Political
Union with the United States, Pab.L, 942231, 90
Siat 263, (1976 printed mt 48 US.C. § talt,
Bote {1942}, was approved by act of Cunzress en

tife and Apparc! Group v. L'niled Sialcs,
751 F.2d 1239 (Fed.Cir.1985).

Plaintiff contends that Congress has lim-
ited its delegation of authority to the Presi-
dent under section 204 to define products
of "countries” for textile restraint pur-
poses to excluding from such restraints
pr gucts subject to duty-{ree treatment un-
der General Headnote S(a). But the € prt
fi2d 5 n ghing th the legisiative hi-g gy of
Geryal Headn ge J @ or goti g 2 ¢ which
requifes such an fiterpr st g of the g
siargtes. General Headnote 3(.} pr g:des
only { ¢ duty-free treatment f 5 pr guets
of in glur p gse swons. It is not umpermis-
sible f ¢ sectigq 12.130(b), defining prod-
ucss for purpo ¢s of quantitative restraints
on tex-jes, to affeet products imparted
from wsular possessions,

(21 In effect. the country of origin of
the merchandise was Korea for textile re-
stroint purposes, and may have been the
CNMI for duty and marking purposes.!
This situation may be awkward, but there
is no viciation of General Headnate 3(a)

[I. The Declaratory Judgment
Plainttff ;ins ra(h clarsy ry jud,sment
ingevaral para o)y injts gmplaint®

Magh 24, B. Ancje Lgiion 100 of the
G vunant, pey He's' "4y ¢ N, rthern Mariana [s.
|ands upn termnatpn of the Trustceship
Agreement will become a gy [ overning cum.
manwealth 1o be known as the: G mmoanwealth
of the N, rthern Marisna Isianus’, in political
ungn with and undor th* g yreigniy of the
Un tedg tatesg [, Amerg 2.”

1. Since the merchandise was not entered, it
was not asscssed a rate of duty.

12. Piaintiffs complaint docs not set forth sepa-
rate causes of action. Plaintill requests declara.
tory relief in the [oflowing numbered para-
praphs:

14, ..., PMaintfl secks a declaraiory
jtudgment that 19 CIR § 12,130, as applicd to
the imporied merchandise and 10 fuere im-
portations of textile arucles [rom the Cum-
munwealth of ilhie Northern Mzriana lsiands,
is an nftra wires Exccutive Act. contrary o
staute, and veid.

27. Bv Nuotice published a1 50 TFued.Res,
4630-51, March 3, 1985, the Chairman of the
Comnmutters for the limplemnentation of Tesule
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Plainuif{ seems to request that the Cours
declare nilra vires and vmd {1) secuon
12.130(h) an its face and as apphied (2) ta
plaintiii’s merchandise; (b} to future ship-
ments af plaintif{’s merchandise; and (¢) to
“textile articles from”™ the CNMI; and (2)
the notice of the Chairman @ the Commit-
tee f{or the [mplem &t @ ¢ Texuie
Agresments, limiting t 07000 004 gen the
number af sweaters t, 1"t M De'mpnried
from the ONMI withe We 31 Hg LN =ae.
ton 12,150 during the P& O N ‘&oer 1,
1884 to October 31, 1.0

Plaintii] seeis relief ofy ¢ hepD #lga.
tory Judgment Act 73 ULSC § m201
(198211 The Custom.S Care A € ¢ 1.0,
§ 201 98 US.C. § 264 2e1V{25) er ac
ingr the Court of Intern. t ‘Aal Trade, sne-
cificaily granted the Court wti 97, 0 ' ‘e
der any ... form of re itf that “Sappropri-
ate in a civil acuion, nelud’ A& . - oelarato-
ry judrments.” ' Alth @gh the C @rt has

Agrcomenis, purports (o p Fm ¢ 3 quanity of
sweaters, not to exceed 70.000 doren during
the perind Noavember [, 1934 through Octnber
3, 1985, tn enter the Unied States withowt
appliestinn of 19 CFR 12,130, upon centifica.
tinn of the Government of the Cammanweaith
of the Nnrthern Maniana Islands, pursuant in
wetinn 204, Aermicublueal Aot of 19%4, as
amended.  The provesinn s termed an “ar
rancement” and nal an agroement.

I8, Anv arranprment or agresment proe
paunded by the Executive Depariments of the
United Sia1es and the Commoanwealth of the
Narthern Mariana {slands canne he premised
upan <crnnn 204, Agricultural Act of 1936, a5
amended, 7 US.C. 1854, Anav such arranee-
ment or agreenwent Joes no coninrm 1o <uid
seghon and  excerds the power  delecated
theeciwy 1o the Execative by the Congress of
the ['eued Siates. Judement is sought declar.
ing the law in the premises.

37. 19 CER 12.130 in so far as it purporis
te limit the impoetation of products of the
Northern Mariana Islands by criteria not
enunrinied hy the Congress of the United
States in Gencral Headnoie 3{a), TSUS. in the
Cavenant to Establish a Commaawealth of the
Narthern Mariana [siands in Political Uniua
with the United Siaies, and in the lexisiation
passed by the Congress of the United States in
furtherance thereof, is 3 regulation bevond
the powrr af the Execuiive to adopt,  Jude:
ment 11 sought declanng anv such erileria
¢nntrary 1a {aw and enid,

42, The dewermination of the countey of
angn o the unponed merchamdise npon the
Bases o3 19 CFR O % comieaee 1o laww,

considered its jurisdiciion to issue declara-
tory judgments under 28 U.S.C. § 1581(h)
(10823 see 718 Fifth Avenue Corp. v
U'nited States, 7 CIT —— (Slip Op. §4-39),
apparently there has been no judicial opin-
ion discussing the Court's authority to issue
declaratory judrments under 28 US.C.
§ 264%el) ar 28 U.S.C. § 2201,

Analvzing the Declaritory Judsmont

L
Act, the Supreme Court hus been elezr that

“[tlhe requirements for a justicia LN <

controversy are no less strict in a dechra-
tarr judzment preceeding than in any oth 1
type of suit..., This court is with ytp -
er to give advisory opinions,... It has
iorne been its considered practice not to
decide abstract, hypothetical or contingent
questinns.”  Aladama Federntion of La-
har v Mrldory, 325 U.S. 430, 461, 65 S.Ct
1384, 1289, 89 L.Ed. 1725 {(1945). The

since 19 CFR [2.130 1s without ststutory basis
as applicd 10 the insular pnssezstions of the
Unucd Siaies, and particuiariv to the Com.
manwealth of the Northern Marizana Islands.
Judgment 1s sought declaring said regulation,
2s amended, adopied, and published an
March 5, 1985 at 30 Fed.Reg. 8723-25, con-
itzey to lw and unenforceanle in these re.
Lpocts.

13. 28 10.5.C. § 2201 (1982) pravides that “{ijn
the case of aciual controversy within its junisdic-
tion ... any court of the United Siates .., may
declare the nighis and other legal relavons of
any interested  party  scecking  such declara-
tion....”

t4. The Customs Cuurt lacked power o grant
enuitable relief, and  declaratory  judements
sound in vguity, Alberta Gus Chremicals, Ine. v
Bhunenthal, 82 Cust.Cl, 77, 88, C.D. 4702, 367
I.Supp. 1245, 1354 {1979}

15. 19 US.C. § 1581(h) provides that the Court
shail have cxclusive jurisdictian_ ol any civil
action commenced 19 revicw, prior io the
imponation of the gonds invelved, a ruling
issucd by the Scerctary of the Treasury, or 3
refusal 16 issuc or change such a ruling, relat.
ing to classiflicanon, valuauwn, rate of duty,
marking, restricted merchandise, entry re-
guiremems, drawbacks, vessel repairs, ue sim-
itar matters, but anly if the party commencing
the ivil action Jemonstrates to the count that
he would be irreparably barmed unless siven
an spportinity 1o ahtiun inlicial ceview prioe
m sich HNPOrtalieeg,
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Court therefore will examine each issue
with respect o which plaintiff requects de-
clamtory judgment to determine whether it
presents “a real, substantial controversy
between parties having adverse legal inter-
ests, {and is] a dispute definite and con-
erete, not hvp @hetical or abstract”  Babd-
bit v. United Farm Workers Nutiona! Un-
fon, 442 LIS, 23, 205 & SCu Cuot. 2008,
60 L.Ed.2d scoafhoy.

Plaintiff conedes thar section 12.100(L)
vaiidly regilztes products of “eountries™.
The Court hzs d &'ded tlut plainufl’s mar-
chandise was ‘awiu)yenchu ded purcuznt to
section 12.130b) 2s a procuct of Horez.
See pages 4-135, supra. Thus the Cour:
has already heid section 121300 valid as
applied to plaintiifs merchandise, and, by
extension, future shiopments of simiile mer-
chandise.

[4) Plaincifi also challenges refurence
in section 12.130(b) to “products ... of
insular possessions” and application of the
regulaton to “products” of the CNML

An action under 2§ U.S.C. § 1381(1) may
be brought “by any person adversely af-
fected or aggrfoved by agency action with-
in the meaning Of section 702 of title 5.”
2B Y2l g Hay)) (1982),  But plaintiff
ha$ nOc allwzed that it is adversely affected
Or aygrieved By the regulation of products
of nSular PeSsess©ns, since plaintiif's mer-
chandise 1S 3 product of Korcu and not the
product of an nsular possession. The
Court mav not 1sSue a declarutory judy-
ment “advi=ing what the law would be on 2
hypothetical siate of facts.” Adetaa Life
Ins. Co. of Hartford. Conn. v. Hnworth,
300 U.8. 227, 241, 37 S.Ct. 461, 464, 81
L.Ed. 617 (1937).

(5] Phintiff also lacks standing, on the
present record, to challenge the directive of

16, Plaintilf challenges the directive an two
grounds. First, it savs that the Esceutive, and
his delegee CITA, have no authoruy under see-
tion 204, or any ather law, Io impase guotas un
goods imporied (rom insular posscssions.  Sce-
ond, plamtifT savs-that-under the Covenanl to
Eztablish a Cumnmonwesith of the Nonleen Ma-
riana [slands in Political Union with the United
States, imports from the CNMI are “subject 10
the same ireaunent as imports i Gaan®™,
article 603¢), and that since the number wi

I

the Chairman of the Committee for the
Implementation of Textile Agreements
{CITA) to Customs, which permits 50,000
dozen sweaters to be imported from the
CNMI without application of section 12.130
during the period November 1, 1984 to
Cctober 31, 1985.'% Nothing in plaintifi’s
complaint, or in its briefs g the pending
motions, allegd any facts tg pdicate that
plaintif] was or wgull be 1dr o sdy affest-
ed or aggrieved by the CITA dpective!
The Court hgds that scwren 123200 s
valid as applied to pleintiif’s merchzndise,
and that plainuif lads gaqding to claim
that the regulation & inval’d as npplied to
products of the CNMI or to chadenpe the
CITA dircetve eycenting 70000 det

swezters imported {rgm the CNML
IL

The Court helds that General Headnote
3a) nf the TSUS resulates only duty paid
on imports from insular possessions and
does not define the country of origin of
merchandise imported from insular posses-
sions for all purposes; that plaintiff’s mer-
chandise was lawfully excluded pursuant to
scetion 12.130(bY as a2 product of Korea;
and that plaindif lacks standing to chal
lenge (1) section 12120 as applied to prod-
ucts of insular possessions and () the
GITA directive.

Defondant’s motion for summary judg-
ment is granted.  So erdered.

Conclu don

sweaters thal may be Imponced from Guam
without application af section 12,130 during the
peried is 160,000, the Jdirecuve linuning CNMI
inporis is comrary o law.

The Court could consider a mutioa gnder
Rule 39 of the Rule of dus Court il phuntitl
shinvs it is adversely afferial or augneved by
the CITA dircetive,



